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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9223 


D. M. W. Contracting Company, Inc., and its sureties 
Hartford Accident and Indemnity Company and 
Aetna Casualty and Surety Co., Appellants. 

vs. 

C. R. Stole, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANTS 


STATEMENT OF CASE 

This appeal is by appellants from a judgment and order 
of the United States District Court for the District of 
Columbia, adopting the report of Fred J. Eden, auditor, 
filed November 2, 1945, as findings of fact and conclusions 
of law and granting a motion of appellee for judgment in 
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the sum of $9,654.28, with interest thereon at 6% from 
August 1, 1941, until paid, and costs, including the audi¬ 
tor’s fee of $750.00. The order dismissed the counter¬ 
claims of appellants. 

The appellant, D. M. W. Contracting Co., Inc., was the 
plaintiff below in a complaint against the District of Co¬ 
lumbia to recover the balance due on a contract, upon 
which D. M. W. Contracting Co., Inc., was the general con¬ 
tractor, for the construction and completion of the East 
Building, Municipal Center, Washington, D. C. The Dis¬ 
trict of Columbia answered and counterclaimed and in its 
counterclaim brought action against the two sureties for 
D. M. W. Contracting Co., Inc., on its contract, Hartford 
Accident and Indemnity Company and Aetna Casualty and 
Surety Company, the latter two with D. M. W. Contract¬ 
ing Co., Inc., being the appellants in this case. 

The appellee, Stolz, filed an intervening petition in the 
action below, asserting a claim against appellants for ma¬ 
terials furnished D. M. W. Contracting Co., Inc., in the 
construction of the building, in the amount of $9,654.28. 

In due time, the District of Columbia filed a motion for 
summar\ r judgment against appellants. Appellants simul¬ 
taneously filed a similar motion. Both motions were argued 
on April 25, 1944, and the Court below referred the entire 
matter to the auditor who was ordered to report his find¬ 
ings of fact and conclusions of law. (App. 12) At this 
time there were complicated issues of fact between ap¬ 
pellants and the District of Columbia. The reference to 
the auditor was made without objection by the parties. 

Subsequent to this reference, the District of Columbia 
settled with appellants. Mutual releases were exchanged 
by appellants and the District of Columbia, and the case 
was dismissed as to the latter. This left remaining in liti¬ 
gation only the claim of the intervenor, Stolz, against the 
appellants. For the purpose of disposing of this remain¬ 
ing part of the case, Stolz became plaintiff below and ap¬ 
pellants became defendants. 
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The auditor to whom the case had been referred on 
April 25, 1944, A. Leftwich Sinclair, calendared for hear¬ 
ing the case of appellee against appellant. (App. 39) 

At the conclusion of appellee’s case below, the auditor, 
Sinclair, continued the hearings because of the illness of 
one D. M. Woolin, who was president of the D. M. W. Con¬ 
tracting Co., Inc., and the only person conversant with 
the facts relating to the contract entered into between 
appellant and appellee. (App. 39) Under this contract, 
the appellee was to furnish certain stone blocks which 
were used in the construction of the building. (App. 30) 
The dispute was as to the amount due under this contract. 

After the case had been continued from time to time bv 
Mr. Sinclair because of the illness of Mr. Woolin, whose 
physician certified that he would not be physically able to 
testify before 6 months after October 19, 1944 (App. 13), 
the Court, upon motion of appellee, ordered the hearings 
closed and directed Mr. Sinclair to report his findings of 
fact and conclusions of law as expeditiously as possible. 
(App. 39-40) Thereafter Mr. Sinclair died, before making 
his report to the Court, and Mr. Fred J. Eden became 
auditor. (App. 28-29) Shortly after his appointment, Mr. 
Eden, without a re-reference of the case to him, made a 
request upon the Court below for instructions. (App. 28) 
Appellants opposed the request of Mr. Eden in open Court, 
contending that since Mr. Sinclair had died before making 
any conclusions of fact or law and before filing a report, 
the reference terminated and Mr. Eden was without auth¬ 
ority to make findings of fact and conclusions of law based 
upon the testimony heard by Mr. Sinclair. The Court 
below, however, ordered: 

“That the said Auditor shall speedily file his report 
herein with his findings of fact and conclusions of 
law, based upon the present existing record of testi¬ 
mony taken and exhibits introduced at the hearings 
before the late Auditor of this Court, A. Leftwich 
Sinclair.” (App. 28-29) 




4 


Appellants took specific exception to this order. (App. 29) 
Thereafter, pursuant to this order, Mr. Eden made find¬ 
ings of fact and conclusions of law on the testimony heard 
by Mr. Sinclair and the exhibits introduced before Mr. 
Sinclair, and filed his report on November 2, 1945. (App. 
29) Appellants filed exceptions to this report, as well as 
a motion to suppress it, again upon the grounds that the 
reference to Mr. Sinclair terminated upon his death and 
Mr. Eden was without authority to make a report on the 
record of testimony taken and exhibits introduced at the 
hearings before Mr. Sinclair. (App. 76-94) The Court 
below, however, adopted the findings of fact and conclu¬ 
sions of law of Mr. Eden and rendered judgment in favor 
of appellee. (App. 96-97) 

+ STATEMENT OF POINTS 

1. The reference to A. Leftwich Sinclair for the pur¬ 
pose of making findings of fact and conclusions of law, 
gave him authority to act as a referee, master or judge. 
This reference terminated ipso facto with his death and re¬ 
quired that the proceeding start de novo. 

2. It is well settled that a formal written contract can¬ 
not be altered or set aside by parol evidence and that all 
prior negotiations are merged in the written contract in 
the absence of clear proof of fraud or mutual mistake. 

3. The appellee has not complied with the provisions of 
Article 18 of the contract of September 28, 1940, a pre¬ 
requisite to his right to recover against appellant. 

4. The assignment to appellee is void because of his 
failure to comply with the provisions of Article 16 of the 
contract of September 28, 1940, and he is, therefore, not 
entitled to recover against appellant. 
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ARGUMENT 
POINT 1 

The reference to A. Leftwich Sinclair for the purpose of 
making findings of fact and conclusions of law, gave 
him authority to act as a referee, master or judge. This 
reference terminated ipso facto with his death and re¬ 
quired that the proceeding start de novo. 

The original reference to A. Leftwich Sinclair was with 
instructions to him to report findings of fact and conclu¬ 
sions of law\ As a preface to the argument hereinafter, 
the point should be made that Rule 53 of the Rules of Civil 
Procedure, which covers reference to a master, provides 
that the word “master” includes a referee, an auditor, or 
an examiner. The authorities relied upon by appellants 
deal with references to referees and masters principally 
but inasmuch as the rules of civil procedure indicate that 
the expressions “referee”, “master”, “auditor”, and “ex¬ 
aminer” are synonymous, the authorities which deal with 
referees and masters are applicable to the status of an 
auditor as well. 

The reference to Mr. Sinclair in this case was not for 
a limited purpose. It directed him to make findings of 
fact and conclusions of law, without any reservation of a 
right of review. In United States vs. United Surety Com¬ 
pany, 226 Fed. 985, the Court held that such a reference 
constituted the master a judge pro hac vice with the same 
powers except for entering the judgment, as if the case 
had been tried by the Court. This rule of law constituted 
Mr. Sinclair a judge pro hac vice in this case. It is well 
settled that the death of a judge during a trial ipso facto 
ends the case when he dies before rendering a decision. 
A new judge must be appointed to try the case de novo. 
13 ALR 110-115. 

In 45 Am. Jur., Section 22, page 558, it is stated that 
the function of an auditor appointed by a Court is the same 




6 


as that of a referee or master in chancery. This proposi¬ 
tion corresponds with Rule 53 of the Rules of Civil Pro¬ 
cedure, stating that the terms are synonymous. Title 16 
of the District of Columbia Code, 1940 edition, Section 
1718, provides: 

“If any referee shall die before making his award the 
court shall, upon the consent of the parties or their 
counsel, appoint a referee, who shall have the same 
power to act as if originally appointed by mutual 
consent of the parties. (Mar. 3, 1901, 31 Stat. 1256, 
ch. 854, § 429.)” 

This section refers specifically to a referee but under 
the Rules of Civil Procedure and the rule stated in 45 Am. 
Jur., supra, this section of the Code would apply in the 
case of the death of an auditor as well as where the death 
of a referee is concerned. Therefore, by the specific pro¬ 
visions of the Code of the District of Columbia, it was 
necessary to make a re-reference of this case. After the 
death of Mr. Sinclair, of course, no re-reference was made 
to Mr. Fred J. Eden when he became auditor. Had a re¬ 
reference been made to Mr. Eden, it would have been neces¬ 
sary for him to hear the case de novo. 13 ALR 110-115. 
It will be noted furthermore that Section 1718, District of 
Columbia Code, just referred to, requires that the appoint¬ 
ment of a new referee shall be upon the consent of the 
parties or their counsel. When the new auditor, Mr. 
Eden, was appointed and applied to the Court for 
instructions in this case, his application was opposed by 
appellants who took the position that he was without auth¬ 
ority to make a report on the testimony and evidence 
taken before Mr. Sinclair. Nevertheless, the Court below 
instructed Mr. Eden, in response to his application, to 
make his findings of fact and conclusions of law based upon 
the testimony taken and exhibits introduced before the de¬ 
ceased auditor, A. Leftwich Sinclair. (App. 28-29) 
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This action was in clear violation of Title 16, Section 
1718 of the District of Columbia Code. In the first place, 
it was not a re-reference. But if it was a re-reference, it 
was not with the consent of the parties or their counsel as 
required by Section 1718, but over appellant’s direct op¬ 
position. The provisions of law just stated have specific 
reference to Section 1718 of the District of Columbia Code 
but the general law on the subject is the same. 

The order instructing Mr. Eden does not deal with the 
case as a re-reference to him, (App. 28-29) but specifically 
instructs him to make a report based upon the evidence 
taken before the deceased auditor. If it be argued that 
this action by the Court constituted a re-reference to Mr. 
Eden, then it was a compulsory re-reference, which the law 
forbids. When this case was origmallv referred to Mr. 
Sinclair there were complicated issues of fact and account 
between the original parties, the appellants and the Dis¬ 
trict of Columbia. Therefore appellants did not oppose a 
reference to the auditor. However, at the time of the death 
of Mr. Sinclair before he had rendered his report, the com¬ 
plicated issues between the appellants and the District of 
Columbia had been settled, leaving nothing but a simple 
suit on the subcontract between appellant, D. M. W. Con¬ 
tracting Co., Inc., and appellee. In a case of that sort, a 
reference would not be made in any event. Rule 53 of the 
Rules of Civil Procedure provides that a reference to a 
master is the exception, not the rule and is made only 
where complicated questions or unusual conditions are in¬ 
volved. None such existed in the suit between appellant* 
and appellee. Appellants were therefore unwilling for the 
case to be re-referred in any event and were particularly 
unwilling that the auditor Fred J. Eden make a report of 
the law and the facts on testimony he never heard and 
concerning a witness he did not see. 

The case at this point comes down to two major propo¬ 
sitions, so far as the questions of law applying to the ref¬ 
erence are concerned: 
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(a) The reference terminated upon the death of Sin¬ 
clair. 

(b) There could have been no compulsory re-reference 
to Mr. Eden. 

(a) Ii\ the case of Devlin vs. Mayor, 9 Daly, 334, 162 
How. Pr. 163, the Court stated that where a cause is re¬ 
ferred by consent of the parties and the referee dies, that 
puts an end to the reference, because the extent of the 
consent is that the case may be tried and decided by the 
particular person to whom it was agreed a reference should 
be made, and that the effect of the death of the referee is 
that nothing has been accomplished and that a new referee 
must be appointed before whom the trial of the cause must 
begin de novo. 

Likewise, in the case of People vs. Lewe, 383 Ill. 549, 558, 
the Illinois Court of Appeals held that when a master dies 
before the proofs were closed, the only permissible refer¬ 
ence was to a new master to take evidence and to report 
his conclusions thereon and stated: 

“Respondent (meaning the judge against whom a 
mandamus was being sought) was warranted in con¬ 
cluding that the reference was wrong in two respects, 
first as an error of commission in directing Master 
Bryant to consider the evidence taken before Master 
Dram, and second as an error of omission in not di¬ 
recting him to take all the evidence and report his 
conclusions of law and fact # * * . In Kenealy v. 
Gloss, 241 Ill. 15 and Cole v. Gloss, 232 Ill. 142. the 
concession was made, upon a reference to a new master 
for tho purpose of taking the evidence and reporting 
his conclusions, it would bo necessary to retake the 

testimony.’’ 

•> 

This case was decided in 1943 and is the final word in 
the State of Illinois on the point at issue. There are no 
cases in the District of Columbia specifically in point. 

In the case of Berls vs. Metropolitan Electric Railroad 
Company, 15 N.Y.S. 155, the reference was by stipulation 
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or agreement to three referees to determine the issues. 
One of the referees died before a determination was ar¬ 
rived at and although two of the referees survived, the 
Court held that the death of one of the referees ipso facto 
vacated and terminated the original reference, citing Dev¬ 
lin vs. Mayor, supra, where Charles P. Paly, then chief 
judge of the Court, said: 




“Where a case is referred by consent of parties and 
a referee dies, it puts an end to the reference because 
the extent of the consent is that the cause may be tried 
and decided by the particular person whom they have 
agreed upon as referee. See also Emmet v. Bowers, 
23 TJov*. Pr. 300: Townsend v. Ins. Co., 33 X. V. Sunr. 
Ct. 130.” 


In the case of Lincoln vs. Virginia Portland Cement Com¬ 
pany, 258 Fed. 505; 49 App. D. C. 33, the auditor to whom 
the case was referred resigned after hearing the testimony 
but before rendering a decision and the Court below there¬ 
after appointed him special auditor to complete the case 
he had heard before his resignation. On page 507, this 
Court stated: 

“It was not only within the power of the court to 
authorize Mr. Dent to complete the work which had 
been assigned to him as auditor, but it would have been 
a mistake not to have done so under the circumstances. 
He had heard all the testimony, had listened to the con¬ 
tentions of counsel with respect to it, and was there¬ 
fore peculiarly equipped to perform the duty in¬ 
volved.” (Italics supplied.) 

It is plain from the language of the Court above that 
the fact that influenced this Court the most in approving 
Dent as special auditor was that he had heard all the testi¬ 
mony and listened to the contentions of counsel. He was 
the man who had an opportunity to scrutinize the witnesses 
under questioning and was able to evaluate their veracity. 
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In the present case, there was only one witness, Stolz. 
He was certainly an interested witness. His testimony was 
not corroborated in any way by any other witness. The 
contentions he made respecting the contract he entered 
into with appellant, D. M. W. Contracting Co., Inc., cannot 
be reconciled with the things a business man would do in 
entering into a written contract involving a substantial 
amount of money. It was doubly important that the audi¬ 
tor who *was to make the report in this case should have 
seen and heard and judged by his own observation the 
only witness the appellee used in the case. 

Another reason why the report should not have been 
made by an auditor who did not have an opportunity to 
see and hear the witness is that the case is being decided 
ex parte because of the illness of Mr. Woolin. 

(b) There could have been no compulsory re-reference 
of this case to Mr. Eden because that would have been in 
violation of the 7th Amendment. This Court held in Eich- 
berg vs. United States Shipping Board Emergency Fleet 
Corporation . 273 Fed. 886, that a reference by consent may 
be made. It also held, citing the matter of Walter Peter¬ 
son, 253 IT. S. 300, that a compulsory reference to an 
auditor: to simplify and clarify the issues and to make 
tentative findings may be made, but that a compulsory 
reference to determine issues is impossible in the Federal 
Courts because of the 7th Amendment. United States vs. 
Rathbone, 2 Paine 578, Federal Cases No. 16,121. If there 
was a re-reference in this case to Mr. Eden, it was a com¬ 
pulsory re-reference to determine issues since he was in¬ 
structed (App. 28-29) to report the facts and his conclu¬ 
sions of law thereon. This is certainly a determination of 
the issues and not simply a definition or simplification of 
the issues. 

In United States vs. United Surety Company, 226 Fed. 
985, tfye Court said that a reference to a referee to report 
his conclusions of law and fact with no stipulation therein 
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for review by the Court?., constituted the referee a judge 
pro hac vice, with the same powers, except for entering a 
judgment, as if the case were tried by the Court. This 
authority, which the Court gave to Mr. Eden in its in¬ 
structions to him, certainly placed in his hands the power 
to determine issues. 


POINT 2 

It is well settled that a formal written contract cannot be 
altered or set aside by parol evidence and that all 
prior negotiations are merged in the written contract 
in the absence of clear proof of fraud or mutual mis¬ 
take. 

The auditor adopted a preliminary letter, dated August 
14, 1940, as the contract between the parties, disregarding 
the formal written contract of September 28, 1940, which 
was signed by both parties and which differed materially 
from the letter referred to. (App. 68-69) 

With respect to the rule that prior negotiations are 
merged in a subsequent written contract, the Supreme Court 
stated in the case of Gavinzel vs. Crump; 22 Wall. 308-322, 
22 L. Ed., 783, 785: 

“There is no occasion to introduce parol evidence to 
explain anything in the contract, because there is no 
ambiguity about it, and it is not competent by this 
sort of evidence to alter the terms of a contract, by 
showing that there was an antecedent parol agreement 
or understanding between the parties different in a 
material particular from that which the contract con¬ 
tained.” (Italics supplied.) 

See also the following to the same effect. Parris vs. 
United States, 8 Wall. 489; Brawley vs. United States, 96 
U. S. 168; Insurance Company vs. Mowry, 96 U. S. 544; 
DeWitt vs. Berry, 134 U. S. 306; Simpson vs. United States, 
172 U. S. 372; McKinley vs. Williams, 74 Fed. 94. 
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« 

Not only does the law prohibit alteration or modification 
of an unambiguous contract, but also in the instant case 
there is a specific contract provision, Article S, paragraph 3, 
covering the matter. There the appellee distinctly agreed: 

“That he will not hereafter make any claim or demand 
upon the party of the first part based upon or arising 
out of any alleged misunderstanding or misconception 
on his part of the said requirements, covenants, stipu¬ 
lations, and restrictions; that any information given 
him by the party of the first part or others as to the 
quantities of the work prior to or during the progress 
of the work shall have no bearing or effect whatever 
upon the total amount to be paid for in the final settle¬ 
ment.” (App. 108) 

This provision of the contract forbids the appellee 
making the claim which it is now urging, namely, that it 
had a unit price contract rather than a lump sum contract 
and demanding payment in excess of the contract price 
stated in the formal written contract of September 2S, 
1940. Appellee admits having received from D. M. W. Con¬ 
tracting Co., Inc., a total of $47,973.40, by payments and 
credits, against the agreed contract price of $49,500.00 
(App. 3) 

Pleadings 

There ,is no allegation in the intervening petition that 
the formal written contract of September 28, 1940, was 
entered into through mutual mistake, or that the D. M. W. 
Contracting Co., Inc., secured execution of the same through 
fraud or deceit. In the absence of such an allegation and 
clear proof thereof, the parties unquestionably are bound 
by the formal contract of September 28, 1940. 

Far from alleging a unit price contract, upon the basis 
of which appellee seeks recovery here, the intervening pe¬ 
tition alleges a lump sum contract: 
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“ * * * for which granite the said D. M. W. Contract¬ 
ing Company, Inc. was to pay said Premier Granite 
Quarries, Inc. the total sum of $49,500.00”. (App. 3) 

This is an allegation of a lump sum contract. In con¬ 
nection with the alleged increased consideration from $49,- 
500.00 to $57,912.69 (App. 3) the appellee has not attempted 
to offer evidence to establish this allegation. It is plain, 
therefore, that the proof does not support the pleading; 
that the allegation of the pleading is that there was a lump 
sum contract which by mutual agreement was increased, 
whereas the attempted proof is to show that there was a 
unit price contract. 

In connection with the allegation of a mutual agreement 
to increase the lump sum contract price, attention is in¬ 
vited to Article 8 of the contract: 

Article 8. “The party of the second part shall make 
no claim for additional work unless the same shall be 
done in pursuance of written order from the party of 
the first part, and notice of all such claims shall be 
made to the party of the first part in writing before 
the next ensuing payment, or shall be considered as 
abandoned bv the partv of the second part.” (App. 
107) 

Appellants duly excepted to all efforts on the part of 
the appellee to introduce evidence tending to modify or 
set aside the formal written contract of September 28, 
1940, and reserved a motion to strike such evidence. This 
motion was duly made and for the reasons stated should 
have been considered and allowed. 

Fraud and deceit of D. M. Wool in 

Although appellee has at no time claimed fraud, deceit 
or misunderstanding as a ground of action in this case, the 
auditor gratuitously injected into the case a finding of 
fraud and deceit, knowing, no doubt, that he could not 
otherwise avoid the lump sum contract of September 28, 
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1940, which appellee signed without objection. In this 
connection, in the case of Greenfield's Estate , 14 Pa. St. 
496, Chief Justice Gibson said: 

“If a party who can read will not read a deed put 
before him for execution, or, if being unable to read, 
will pot demand to have it read or explained to him, 
he is guilty of supine negligence, which, I take it, is 
not the subject of protection, either in law or equity.” 

i 

In Upton vs. Tribilcock , 91 U. S. 45-50, the Supreme 
Court of the United States said: 

“It will not do for a man to enter into a contract, and, 
when called upon to respond to its obligations, to say 
he did not read it when he signed it. or did not know 
what it contained. If this were permitted, contracts 
would not be worth the paper on which they are 
written. But such is not the law. A contractor must 
stand by the words of his contract; and, if he will not 
read what he signs, he alone is responsible for his 
omission.” 

In the case of Chicago , St. P., M. & 0. Ry. Co. vs. Belli- 
icith , 83 Fed., 437, 440, the Court stated: 

“A written instrument cannot be avoided for fraud 
or mistake unless the evidence of the fraud or mistake 
is clear, unequivocal, and convincing. Insurance Co. 
v. Nelson, 103 U. S. 544, 548, 549; Maxwell Land-Grant 
Case, 121 U. S. 325, 3S1, 7 Sup. Ct. 1015; Howland v. 
Blake, 97 U. S. 624, 626; Insurance Co. v. Henderson, 
32 U. S. App. 536, 541, 542, 16 C. C. A. 390, and 69 Fed. 
762.” 

And at page 441 the Court further stated: 

“The fact that, as we have seen, the plaintiff was 
charged under the law with full knowledge of the con¬ 
tents of this agreement, is itself fatal to this claim, 
for there could be no deceit where there was no ig¬ 
norance and no concealment.” 
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Considering the foregoing well-established mles of law, 
it is submitted that even if appellee had made an allegation 
in his petition of mutual mistake or fraud, the evidence 
fails to support any such allegation. The auditor cites 
the testimony of Stolz in support of his finding of fraud 
or deceit. (App. 52-53) The question at issue here is, 
does this testimony constitute clear, unequivocal and con¬ 
vincing evidence of fraud, as required by the rule of law 
announced in Chicago, St. P., M. & 0. Ry. Co., supra? 

Stolz testified that at the time of the execution of this 
contract, Mr. Woolin told him that every general con¬ 
tractor had to have a written contract from his subcon¬ 
tractors and the purpose of same was for the record, his 
record only; that it was a matter of form and was required 
to suit the District of Columbia. (App. 78-81) Even ad¬ 
mitting these allegations for the sake of argument, we 
submit they are not sufficient to prove fraud or deceit. 

The citation from the record, given by the auditor in 
support of his findings on this point, viz. Tr. 42 and 43, 
totally fail to support the same. The essential statements 
made by Stolz, the only witness produced by the appellee 
with reference to said letter of August 14, 1940, and the 
execution of the formal written contract of September 28, 
1940, are as follows : 

Q. “All right. Now, what else was said or done 
by Mr. Woolin or by you at that time and place?” 

A. “ * * * He brought it with him (meaning the 
formal contract of September 28, 1940) and said that 
they had failed to mail it on down with the letter (re¬ 
ferring to the letter of August 21, 1940) that he more 
or less wanted to come down anyway, and he held me 
to it because of the letter that I had given Mr. Mullen 
(referring to the letter of August 14, 1940). And 
after quite a discussion on it and trying to get around 
signing it, because I didn’t think that it fit into the 
job at all— hut he corrected various things in the con¬ 
tract. (Italics supplied.) 

* * * * • 
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“That was what the agreement said and probably 
some more I don’t recall, but then we made several 
corrections in his contract (referring to the contract 
of September 28, 1940). Anri even at that time, now, 
he told me that it was more or less a form; that I was 
working anyway, working on the job; just to go ahead 
like I had been, and be paid just like our letter of 
agreement had been, (referring to the letter of August 
14, 1940) had set out, but that he just wanted this 
contract more or less for the record, for the job, and 
to suit the District of Columbia. 

Q. “To suit the District of Columbia? 

A. “Yes. He led me to believe that it was re¬ 
quired— 

Mr. Gallagher. “I object. 

The Witness. “ — on the general contract. 

Mr. Gallagher. “I object to what he was led to 
believe. 

The Auditor. “Objection sustained. 

Mr. Gallagher. “Let him state the facts. 

The Auditor. “Objection sustained. 

By Mr. Friedman: 

Q. “Will you tell us, as nearly as you can, what it 
was he said? Not your conclusion about it. 

A. “Well, he told me is was necessary to have a 
written contract; every general contractor had to have 
a written contract from his subcontractors. 

Q. “Did he tell you whether or not it was for any 
purpose? 

A. “As I say, for record. For his record only.” 

(App. 78-81) 

It will be seen from the above excerpt taken from the 
testimony of Stolz and relied upon by the auditor for his 
findings Nos. 21 and 22, that there is not a single word in 
that testimony to bear out the statement of the auditor 
that: 

“Woolin stated and confirmed to Stolz that D. M. W. 
considered Stolz’s (Premier’s) obligations to be fully 
covered by the letter of August 14, 1940.” (App. 52) 
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There is also nothing in the testimony of Stolz cited by 
the auditor to bear out the statement of the auditor in 
finding No. 22 that in connection with the execution of the 
formal contract of September 28, 1940: 

“Woolin also stated and represented as true to Stolz 
that since they already had a contract in the form of 
the letter of August 14, and D. M. W.’s acceptance of 
it, the only reason and purpose of Woolin desiring a 
new standard form executed was to satisfy the of¬ 
ficials of the District who were connected with the job. 
That was only for the record. (Tr. pp. 42-43)” 

It will be noted from the excerpt from Stolz’s testimony 
hereinbefore quoted, that Stolz admitted that “ * * * after 
quite a discussion on it * * *” he tried to get around 
signing this contract because he didn’t think it fit into the 
job. He also admitted, however, that Woolin corrected 
various things in the formal contract and then he states 
at the bottom of Tr. p. 42 that they made several correc¬ 
tions in the formal contract. (App. 78-79) 

So far, there is certainly nothing in this to indicate in 
any way that Woolin stated and confirmed to Stolz, as 
alleged by the auditor, that D. M. W. Contracting Co., Inc. 
considered Stolz’s obligations to be fully covered by the 
letter of August 14, 1940. The further statement of Stolz 
that Woolin told him that the contract was more or less a 
form; that he was working anyway on the job and to go 
ahead as he had been; and that he wanted the September 
28, 1940, contract more or less for record and to suit the 
District of Columbia, is further qualified by the following 
question and answer with reference to suiting the District 
of Columbia: 

“He led me to believe that it was required.” (App. 
80) 

and, on objection that he should state the facts and not 
his conclusions, which was sustained by the auditor, the 
witness stated that Mr. Woolin told him: 
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“Well, he told me it was necessary to have a written 
contract; eveiV general contractor had to have a 
written contract from his subcontractors.” 

Q. “Did he tell you whether or not it was for any 
purpose ? 

A. “As I say, for record. For his record only.” 
(App. 81) 

There is certainly nothing in this statement of Stolz’s 
to bear out the linding of the auditor that Mr. Woolin told 
Stolz that the letter of August 14, 1940, constituted the 
contract between them and that the contract of September 
28,1940, was not the contract between them at ail but was 
merely a matter of form. Naturally, every general con¬ 
tractor, as Stolz testified Mr. Woolin told him, required a 
written contract from his subcontractors for his records. 
The District of Columbia has no interest in subcontracts 
entered into by its general contractors. 

The mere fact, therefore, that Mr. Woolin told Stolz that 
every general contractor had to have a written contract 
from his subcontractors for his records certainly did not 
mean that that written contract was a mere formality and 
that the parties had some other secret contract than the 
formal contract in question. Even if this contention of 
the appellee were true it still is not evidence or proof of 
fraud or deceit. Appellee makes no claim that Mr. Woolin 
misrepresented to him any of the contract provisions, 
simply that the contract was perfunctory. Any business 

- man knows that a formal contract solemnlv entered into 

•> 

is binding. There can be no doubt that Stolz knew this. 

There is the further fact, testified to by Stolz, that when 
the formal contract of September 28, 1940, was presented 
to him by Mr. Woolin, quite a discussion arose on it and 
he tried to get around signing it but numerous changes 
were made which satisfied him and as a result he finally 
signed it. This indicates clearly that Stolz must have 
studied.’ this contract carefully before he signed it and 
considered it something else beyond a mere matter of form. 
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Had he been opposed to making a lump sum contract for 
$49,500.00 then was the time to change it, when at the same 
time he was making other changes. 

In this connection, the auditor found in finding No. 24 
(App. 54) that the September 28, 1940, contract failed to 
include the first part of paragraph No. 1 of the August 14, 
1940, contract (meaning letter of August 14,1940): 

“Which contained the condition that the granite re¬ 
quirements should not exceed 10,700 feet, exclusive of 
curbing.’’ (App. 54) 

This condition which appeared in the first paragraph of 
the letter of August 14, 1940, was not included in the 
September 28, 1940, contract, but in lieu thereof, the Sep¬ 
tember 28, 1940, contract, without any condition attached, 
reads as follows: 

Article 18. “And it is hereby mutually agreed be¬ 
tween the parties hereto that the sum to be paid by 
the party of the first part to the party of the second 
part for said work and material shall be ($49,500.00) 
Forty Nine Thousand Five Hundred and No/100... 
Dollars subject to additions or deductions on account 
of alterations, additions or omissions as hereinbefore 
provided, and that such sum shall be paid in install¬ 
ments as follows:” (App. Ill) 

Then follows the progress payment clause. 

Inasmuch as Stolz required other changes to be made in 
the formal contract of September 28,1940, before he signed 
it, it is strange that he did not require the condition in¬ 
serted therein that the granite requirements should not 
exceed 10,700 cubic feet, if that were in truth his agree¬ 
ment with D. M. W. Contracting Co., Inc. There is not 
one word in the testimony of Stolz that he made a mistake 
in this respect, or that any fraud was practiced on him by 
Mr. Woolin; nor are there any such allegations in the 
appellee’s pleadings. 
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“Well, he told me it was necessary to have a written 
contract; every general contractor had to have a 
written contract from his subcontractors.” 

Q. “Did he tell you whether or not it was for any 
purpose f 

A. “As I say, for record. For his record only.” 
(App. 81) 

There is certainly nothing in this statement of Stolz’s 
to bear out the linding of the auditor that Mr. Woolin told 
Stolz that the letter of August 14, 1940, constituted the 
contract between them and that the contract of September 
28, 1940, vras not the contract between them at ail but was 
merely a matter of form. Naturally, every general con¬ 
tractor, as Stolz testified Mr. Woolin told him, required a 
written contract from his subcontractors for his records. 
The District of Columbia has no interest in subcontracts 
entered into by its general contractors. 

The mere fact, therefore, that Mr. Woolin told Stolz that 
every general contractor had to have a written contract 
from his subcontractors for his records certainly did not 
mean that that written contract was a mere formality and 
that the parties had some other secret contract than the 
formal contract in question. Even if this contention of 
the appellee w’ere true it still is not evidence or proof of 
fraud or deceit. Appellee makes no claim that Mr. Woolin 
misrepresented to him any of the contract provisions, 
simply 'that the contract was perfunctory. Any business 
man knows that a formal contract solemnly entered into 
is binding. There can be no doubt that Stolz knew this. 

There is the further fact, testified to by Stolz, that when 
the formal contract of September 28, 1940, was presented 
to him by Mr. Woolin, quite a discussion arose on it and 
he tried to get around signing it but numerous changes 
were made which satisfied him and as a result he finally 
signed' it. This indicates clearly that Stolz must have 
studied this contract carefully before he signed it and 
considered it something else beyond a mere matter of form. 
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Had lie been opposed to making a lump sum contract for 
$49,500.00 then was the time to change it, when at the same 
time he was making other changes. 

In this connection, the auditor found in finding No. 24 
(App. 54) that the September 28, 1940, contract failed to 
include the first part of paragraph No. 1 of the August 14, 
1940, contract (meaning letter of August 14,1940): 

“Which contained the condition that the granite re¬ 
quirements should not exceed 10,700 feet, exclusive of 
curbing.” (App. 54) 

This condition which appeared in the first paragraph of 
the letter of August 14, 1940, was not included in the 
September 28, 1940, contract, but in lieu thereof, the Sep¬ 
tember 28, 1940, contract, without any condition attached, 
reads as follows: 

Article 18. “And it is hereby mutually agreed be¬ 
tween the parties hereto that the sum to be paid by 
the party of the first part to the party of the second 
part for said work and material shall be ($49,500.00) 
Forty Nine Thousand Five Hundred and No/100... 
Dollars subject to additions or deductions on account 
of alterations, additions or omissions as hereinbefore 
provided, and that such sum shall be paid in install¬ 
ments as follows:” (App. Ill) 

Then follows the progress payment clause. 

Inasmuch as Stolz required other changes to be made in 
the formal contract of September 28,1940, before he signed 
it, it is strange that he did not require the condition in¬ 
serted therein that the granite requirements should not 
exceed 10,700 cubic feet, if that were in truth his agree¬ 
ment with D. M. W. Contracting Co., Inc. There is not 
one word in the testimony of Stolz that he made a mistake 
in this respect, or that any fraud was practiced on him by 
Mr. Woolin; nor are there any such allegations in the 
appellee’s pleadings. 
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It is clear that Stolz knew very well the provisions of 
the contract of September 28, 1940, before he signed it. 
He states that there was quite a discussion about it, that 
he tried to get around signing it, but after changes were 
made which he demanded, he then signed the contract; and 
he says he signed the contract because Mr. Woolin told him 
that every general contractor had to have a written con¬ 
tract from his subcontractors and for his records. "We re¬ 
iterate that Stolz does not claim to have been deceived as 
to any of the terms of the contract. Indeed by his testi¬ 
mony he made extensive revisions therein before signing 
it. Nor did he in his pleadings make any claim of fraud 
or deceit; that was the auditor’s notion; the auditor, in¬ 
cidentally, who heard none of the testimony and did not 
observe the demeanor of Mr. Stolz on the witness stand. 

Certainly circumstances related by appellee do not com¬ 
ply with'the rule of law that there must be clear, unequi¬ 
vocal and convincing evidence of fraud in order to set aside 
a written contract. Here the evidence is just to the con¬ 
trary, namely, that Stolz knew exactly what he was sign¬ 
ing; that he had read the contract carefully and changed 
it. As was stated by the Court in the Chicago , St. P., M. 
& 0. Ry. Co. case, supra: 

“The fact that, as we have seen, the plaintiff w T as 
charged under the law with full knowledge of the con¬ 
tents of this agreement, is itself fatal to this claim, 
for there could be no deceit where there was no ig¬ 
norance and no concealment.” 

Attention is invited to the decision of the Supreme Court 
in the case of TJpton vs. Tribilcock, 91 U. S. 45, 23 L. Ed., 
203-207, wherein the Supreme Court stated: 

“The principle laid down in the charge of the judge, 
that one who claims to have been drawn into a frau¬ 
dulent purchase must exercise care and vigilance to 
discover the fraud, and must be prompt in repudiating 
his contract on the ground of such fraud, is a sound 
one. Thomas v. Bartow, 48 N. Y. 193. 

• • • • • 
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“Mere lapse of time, where a party has not asserted 
his claim with reasonable diligence, is a bar to relief. 
Relief is not given to those who sleep on their rights. 
Beckford v. Wade, 17 Ves. 87-97; Jones v. Tuberville, 
2 Ves., Jr., 11. 

“Equity will not assist a man whose condition is at¬ 
tributable only to that want of diligence which may be 
fairly expected from a reasonable person. Duke of 
Beaufort v. Neeld, 12 Cl. & F., 248-286.” 

In the present case, therefore, it was the duty of Stolz, 
within a reasonable time after entering into the contract 
of September 28, 1940, to assert his claim of fraud or mis¬ 
take. To this date he has never done so; not even in his 
pleadings. If any portion of the written contract of Sep¬ 
tember 28, 1940, was not what he agreed to, he knew it at 
the time he signed. 

In the case of Hickman vs. Sawyer, 216 Fed. 280-283, 
the Court stated: 

“A court cannot grant relief to one who in the full 
possession of all his faculties signs a written or printed 
contract, on the ground that he carelessly failed to 
even read the paper or make any examination of it, 
depending upon the statements of someone else as to 
its contents.” 

Since Stolz changed parts of the written contract before 
signing, it must be concluded that he at least agreed to the 
other parts that he did not change, particulary Article 18 
of the contract, which provides for the payment of a lump 
sum of $49,500.00 for furnishing all the stone required to 
complete the contract of the Premier Granite Quarries, 
Inc., with D. M. W. Contracting Co., Inc.; that he agreed 
that the limitation of 10,700 cubic feet contained in the 
first paragraph of the letter of August 14, 1940, should not 
be written into the formal contract of September 28, 1940; 
that he agreed to the provisions of Article 18 of the con¬ 
tract, paragraphs 1 and 3, viz., that he would make no 
claim for additional work unless same shall be done pur- 
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suant to a written order; that before signing the contract 
he had carefully read same; that he agreed that he would 
not thereafter make any claim or demand on the party of 
the first part based upon or arising out of any alleged 
misunderstanding or misconception on his part; that any 
information given to him by the party of the first part 
or others “as to quantities of the work” prior to or during 
the progress of the work, has no bearing or effect whatso¬ 
ever upon the total amount to be done, or paid for in the 
final settlement, or otherwise vary the contract require¬ 
ments. 

Appellants further submit that there is no proof that 
the said letter of August 14, 1940, was ever accepted by 
appellant, D. M. W. Contracting Co., Inc., as the contract 
but, on the contrary, the evidence shows that shortly after 
this letter was written, on August 23, 1940, appellant wrote 
to Premier Granite Quarries, Inc., with respect to a for¬ 
mal written contract to be executed and later brought this 
formal contract to Texas, and the same was executed by 
C. R. Stolz. (App. 52-53) 

With respect to the auditor’s finding that the parties in¬ 
tended to enter into a unit price contract, we submit that 
there is nothing either in the August 14, 1940, letter or 
in the formal written contract to indicate that the parties 
ever intended either contract to be a unit price contract; 
that $4.44 per cubic foot is the method provided 
for making progress payments and that is all this 
figure referred to. See second sentence, paragraph No. 1 
of letter of August 14,1940. (App. 44) Furthermore, the 
allegation of appellee in intervening petition that appel¬ 
lant, D. M. W. Contracting Co., Inc., was to pay the Pre¬ 
mier Granite Quarries, Inc., appellee’s assignor, the sum 
of $49,500.00, and the further statement made in the plead¬ 
ings: 
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“ * * * which sum by mutual agreement between said 
parties was increased by $57,912.69 to cover certain 
changes, additions and modifications.” 

is conclusive that the appellee did not consider either con¬ 
tract as a unit price contract. (App. 3) If this were a 
unit price contract instead of a lump sum contract, there 
would be no need by mutual agreement to increase the 
same. 

We submit therefore that the auditor’s conclusion of 
law that the letter of August 14,1940, was the real contract 
.entered into by the parties; that this was a unit price con¬ 
tract and that the subsequent formal written contract of 
September 28, 1940, was procured by Mr. Woolin through 
fraud and deceit, is clearly in error; that the parties are 
bound by the formal written contract of September 28, 
1940, in accordance with which the appellee has been paid 
not less than $47,973.40 by his own admission. (App. 3) 

It is unbelievable that the appellee, a business man of 
long experience, would sign a formal contract such as the 
agreement of September 28,1940, expecting it to be nothing 
but a meaningless procedure. Every business man exists 
by his contracts. He signs them only after he is satisfied 
that his interests are adequately protected. The auditor, 
Eden, accepted willingly Stolz’s contention. This demon¬ 
strates very forcibly the underlying reason behind the rule 
of law that a reference terminates upon the death of a 
referee or auditor. Mr. Sinclair saw and heard Stolz tes¬ 
tify. The fact that he was willing to, and did, continue the 
hearings in this case to give Mr. Woolin an opportunity 
to recover his health sufficiently to permit him to testify, 
until Mr. Sinclair was eventually ordered by the Court to 
hold the hearings concluded, is evidence that Mr. Sinclair 
himself was not persuaded by Stolz’s unbelievable conten¬ 
tion that the written contract of September 28,1940, meant 
nothing and wanted to hear what Mr. Woolin had to say 
about it before he, Sinclair, made his report on the facts 
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and reached his conclusions of law. Permitting Mr. Eden 
to report facts and make conclusions of law upon the tes¬ 
timony heard by Mr. Sinclair is analogous to having one 
jury hear and see the witnesses testify and another jury 
render the verdict. 

POINT 3 

The appellee has not complied with the provisions of Ar¬ 
ticle 18 of the contract of September 28, 1940, a pre¬ 
requisite to his right to recover against appellant. 

Article 18 of the written contract of September 28, 1940,- 
plainly states that before any payment is made on the con¬ 
tract, which includes the final payment, the appellee shall 
furnish to the contractor, the appellant, on a form satis¬ 
factory to appellant, a statement showing items of ma¬ 
terial and labor furnished at the request of appellee, by 
whom furnished, the amount due, owing, or to become due 
therefor, etc. (App. 111-112) 

It is plain that since there is no evidence whatsoever 
and no finding by the auditor or the Court below that this 
provision of Article 18 of the contract has been complied 
with, appellee is not entitled to final payment under the 
contract. For that reason also the judgment against ap¬ 
pellant should be reversed. 

POINT 4 

The assignment to appellee is void because of his failure 
to comply with the provisions of Article 16 of the con¬ 
tract of September 28, 1940, and he is therefore not 
entitled to recover against appellant. 

Article 16 of the contract specifically provides: 

“The assignment, transfer or subletting by the party 
of the second part of this contract, in whole or in 
part, or any interest therein, or of any money due, 
owing, or to become due by reason of the terms here- 


* 
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of, without the written consent of the party of the first 
part, shall be void.” (App. Ill) 

The subcontract herein was between D. M. W. Contract¬ 
ing Co., Inc., and Premier Granite Quarries, Inc. Ap¬ 
pellee claims to be assignee of this contract but there is no 
proof herein of the assignment to him having been made 
with the written consent of appellant, D. M. W. Contract¬ 
ing Co., Inc. Therefore, it is void and the appellee has 
no standing in this Court as assignee. (App. 2) 

CONCLUSION 

The judgment and order appealed from should be re¬ 
versed. 


Respectfully submitted, 


Bernard J. Gallagher, 
M. Walton Hendry. 
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IN THE 


United States Court of Appeals 

District of Columbia. 

No. 9223. 

D. M. W. CONTRACTING COMPANY, INC., ET AL., 

Appellants, 

v. 

C. R. STOLZ, Appellee. 

Appeal from District Court of the United States for the 

District of Columbia. 

JOINT APPENDIX. 

19 Filed May 21 1943 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 17568 

D. M. W. Contracting Co., Inc., Plaintiff, 

v. 

District of Columbia, A Municipal Corporation, 

Defendant, 

Etc. 

C. R. Stolz, Assignee of Premier Granite Quarries, Inc., 
Llano, Texas, Applicant for Intervention. 

Order Granting Leave to Intervene 

Upon motion of C. R. Stolz, assignee of Premier Granite 
Quarries, Inc., for leave to intervene herein, and proper 
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cause having been shown, it is by the Court this 21st day 
of May, 1943 

ORDERED, That C. R. Stolz, assignee of Premier 
Granite Quarries, Inc., be and he hereby is granted leave 
to intervene in this cause as a party plaintiff against D. 
M. AV. Contracting Co., Inc., and its sureties, The Hartford 
Accident & Indemnity Company and the Aetna Casualty 
& Surety Company; that said C. R. Stolz be and he hereby 
is granted leave to file the original of the proposed inter¬ 
vening petition attached to his motion filed herein. 

Samuel, Eicher, 

Chief Justice. 

No objection to the above order as to form. 

Corporation Counsel, D. C. 

Bv: Lee F. Danto, 

Assistant Corporation Counsel. 

Bernard J. Gallagher, 

Attorney for: 

D. M. AA T . Contracting Co., Inc., Hartford 
Accident & Indemnity Company, and 
Aetna Casualty & Surety Company. 

20 Filed May 24 1943 

Intervening Petition of C. R. Stolz, Assignee of Premier 
Granite Quarries, Inc., Against D. M. W. Contracting 
Co., Inc., Hartford Accident & Indemnity Company and 
Aetna Casualty & Surety Company, to Recover Balance 
of $9,939.29 Due Under Contract. 

The intervener, C. R. Stolz, assignee of Premier Granite 
Quarries, Inc., by his attorneys, respectfully shows to the 
Court as follows: 

(1) That said intervener is the assignee of Premier 
Granite Quarries, Inc., a body corporate organized under 
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tlie laws of the State of Texas, a citizen of the United States 
and a resident of the State of Texas. 

(2) On or about the 14th day of August, 1940, said Pre¬ 
mier Granite Quarries, Inc. entered into a contract with 
the D. M. W. Contracting Company, Inc., plaintiff in the 
original complaint filed herein, to fabricate for and furnish 
to said D. M. W. Contracting Co., Inc., F. 0. B. Llano, 
Texas, certain granite for said D. M. W. Contracting Co., 
Inc.., to be used by the latter under its contract with the Dis¬ 
trict of Columbia, referred to in said original com- 

21 plaint, for the superstructure of the East Building, 
Administration Group, Municipal Center, Washing¬ 
ton, D. C., and for which granite the said D. M. W. Con¬ 
tracting Co., Inc. was to pay said Premier Granite Quar¬ 
ries, Inc. the total sum of $49,500.00, which said sum, by 
mutual agreement between said parties, was increased to 
$57,912.69, to cover certain changes, additions and modifica¬ 
tions. 

(3) Thereafter and between on or about August 14,1940, 
and on or about April 9, 1941, said Premier Granite Quar¬ 
ries, Inc. furnished, fabricated and completed said granite 
required by said D. M. W. Contracting Co., Inc., and the 
same was accepted by said D. M. W. Contracting Co., Inc. 
on or about April 9, 1941. Said Premier Granite Quarries, 
Inc. received a total of $47,973.40 from the said D. M. W. 
Contracting Co., Inc., or has been credited with said amount 
on account of said contract, leaving a balance of $9,939.29 
unpaid and withheld from said Premier Granite Quarries, 
Inc. 

(4) Upon information and belief, intervener states that 
said D. M. W. Contracting Co., Inc., as principal, and the 
defendants, Hartford Accident & Indemnity Company and 
the Aetna Casualty & Surety Company, as sureties, exe¬ 
cuted and delivered to the District of Columbia, a bond 
under Section 1—804 (30 Stat. 906) of the Code of Laws 
for the District of Columbia, as referred to more fully in 
the counterclaim of the District of Columbia filed herein; 
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and which said bond provided, among other things, that 
said principal and sureties would promptly make payments 
to all persons supplying labor and material in the prosecu¬ 
tion of the work provided for in said contract. 

(5) Although said Premier Granite Quarries, Inc. fully 
complied with its obligations under said contract with D. 
M. W. Contracting Co., Inc., the said D. M. W. Contracting 
Co., Inc., has wrongfully refused and failed to pay said 
Premier Granite Quarries, Inc. the balance of $9,939.29 due 
it since said completion, although demand has been made 
therefor. 

(6) On or about the 10th day of April, 1943, for value 
received, the said Premier Granite Quarries, Inc. sold, as¬ 
signed and conveyed to C. R. Stolz, intervener herein, all 
its right, title and interest in and to its claim of $9,939.29 
against the said D. M. W. Contracting Co., Inc., and said 
sum is now due and owing to said intervener by said D. M. 

W. Contracting Co., Inc. 

22 WHEREFORE, the intervener, C. R. Stolz, as¬ 
signee of Premier Granite Quarries, Inc., (a) de¬ 
mands, judgment against the said D. M. W. Contracting Co., 
Inc., and its sureties, The Hartford Accident & Indemnity 
Company and the Aetna Casualty & Surety Company, par¬ 
ties to this action, in the sum of $9,939.29, with interest 
thereon from April 9, 1941, and costs; and (b) such other 
and further relief as the nature of the case may require. 

Oliver F. Busby, 

Maurice Friedman, 

Attorneys for Intervener , 

C. R. Stolz, Assignee of Pre¬ 
mier Granite Quarries, Inc., 
Munsey Building, 

Washington, D. C. 


t 
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ACKNOWLEDGEMENT OF SERVICE: 

Personal service of a copy of the foregoing intervening 
petition of C. R. Stolz is hereby acknowledged this 21st 
day of May, 1943, and service of summons is hereby waived. 

Bernard J. Gallagher, 

Attorney for: 

D. M. W. Contracting Co., 
Inc., The Hartford Accident 
& Indemnity Co. and Aetna 
Casualty & Surety Company. 

Corporation Counsel, D. C. 

By: Lee F. Danto, 

Assistant Corporation Counsel, D. C. 

*••#*###*# 

23 Filed June 19 1943 

Answer of D. M. W. Contracting Co., Inc., Hartford Acci¬ 
dent & Indemnity Company and Aetna Casualty & 
Surety Company to the Intervening Petition of C. R. 
Stolz. 


For answer to the intervening petition herein these par¬ 
ties state: 

First Defense 

The intervening petition fails to state a cause of action 
against them or any of them. 

Second Defense 


1. They have no knowledge of the allegations of para¬ 
graph numbered (1) and require proof. 

2. They have no knowledge of the contract alleged in 
paragTaph numbered (2) and require proof. 

3. They deny the allegations of paragraph numbered (3). 

4. They admit the execution and delivery of the bond 
referred to in paragraph numbered (4) of the complaint 
but deny that said bond is conditioned for the payment to 
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all persons supplying labor and material in the prosecution 
of the work provided for in the contract accompanying the 
bond. 

5. They deny the allegations of paragraph numbered (5). 

6. They have no knowledge of the alleged assignment re¬ 
ferred to in paragraph numbered (6) and require proof. 
They deny all other allegations of paragraph numbered (6). 

Third Defense 

1. Premier Granite Quarries, Inc., of Llano, Texas, en¬ 
tered into a contract with D. M. W. Contracting Co., Inc., 
dated September 28, 1940, in which, for the consideration 
of $49,500.00, Premier agreed to furnish, fabricate 
24 and deliver, F.O.B. cars Llano, Texas, certain gran¬ 
ite; to perform all cutting, drilling, dressing, and 
fitting of said granite in the building in Washington, Dis¬ 
trict of Columbia, and to keep a fully authorized repre¬ 
sentative at the job in Washington, District of Columbia, 
to supervise such work. Premier further agreed, within 
twenty-four hours of receiving written notice from D. M. 
W., to remove from the grounds or building all material 
condemned by the Architect for the District of Columbia, 
or by D. M. W., whether worked or unworked, or take down 
all portions of the work which the Architect, or D. M. W., 
should condemn as unsound or improper, or as in any way 
failing to conform to the drawings and specifications, or 
to the conditions of the contract between Premier and 
D. M. W. Premier likewise agreed to protect the work and 
material being supplied by it to the full satisfaction of 
D. M. W. and to make good to D. M. W. for all injury or 
damage to such work or material before final acceptance 
of the building. 

The original of the contract between Premier and D. M. 
W., dated September 28, 1940 will be hereafter shown to 
the Court. The said contract is in fact a subcontract of 
a General Contract between D. M. W. and the District of 
Columbia, referred to in the complaint herein. 
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It is alleged by the District of Columbia in its answer 
and counter-claim herein that D. M. W. breached its Gen¬ 
eral Contract in certain respects, which allegations of 
breach D. M. W. adopts as its own against Premier be¬ 
cause the alleged breach occurred in connection with work 
delegated bv D. M. W. to Premier under the sub-contract 
of September 28, 1940, above referred to, to wit; Premier 
breached the aforesaid contract in that, among other things, 
they failed to furnish certain granite according to the re¬ 
quirements of the contract, to wit, a certain “west” carving 
block, upon which block certain carving was to be per¬ 
formed by another under separate contract with the Dis¬ 
trict of Columbia ; that the contract herein required the said 
block to be of certain dimensions, partciularly in thickness; 
that after the installation of the said block and the com¬ 
mencement of the carving referred to, holes appeared in 
the said block at certain points of carving, which holes 
would not have appeared if the said block had been of the 
thickness required by the contract; that as a result of Pre¬ 
mier’s failure to supply a carving block according to the 
undertakings of its contract with D. M. W. the said block 
was rejected by the Architect of the District of Columbia. 
D. M. W. was thereupon ordered by the Architect to replace 
the rejected carving block with a new block and to 
25 assume and pay to the District of Columbia all costs 
of the carving performed before the holes appeared, 
and other costs. This demand of the Architect has been re¬ 
layed to Premier and Premier has failed, refused and neg¬ 
lected to replace the rejected stone and pay the damages 
and costs aforesaid, and has failed and refused to take 
down and remove the said damaged carving block from the 
building and replace the same with a carving block which 
would pass the inspection of the Architect. 

D. M. W. further says that because of Premier’s failure 
to furnish a new block prior to the completion of the other 
work under D. M. W. ’s contract with the District of Colum¬ 
bia, at such time hereafter as said block is replaced it will 
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be necessary for the District of Columbia to employ inspec¬ 
tors and other personnel in connection with such replace¬ 
ments and in connection with the carving work thereafter 
to be performed upon said block, and other expenses will be 
incurred on this account, and on account of D. M. W. in the 
same connection, and D. M. W. says Premier is liable for 
all such costs and expenses. 

Fourth Defense 

1. The consideration of the contract between Premier 
and D. M. W. was $49,500, which was increased by replace¬ 
ments and extras to $50,741.ST. D. M. W. has paid in cash 
to Premier $47,874.47 on account of this contract price and 
has accumulated charges against Premier as follows: 


Balance due Texas Pink Granite Co. $1,049.19 

Freight on rejected stone 426.73 

Dressing stones 72.22 

Trimming curved stones, East of North 
entrance 70.08 

Surfacing granite at North Entrance 258.25 

BiW from Stone Erectors, Inc., Handling 
stone for stone cutters 100.04 

Sorting out and hauling stone from rail¬ 
road yards to make replacements for 
stones cut wrong 130.31 


Excess freight on stone not properly trimmed 2,885.41 

The amount of overpayment by D. M. W. to Premier un¬ 
der the contract is $2124.83. 

Counterclaim 

1. For counterclaim D. M. W. Contracting Co., Inc., 
adopts and repeats by reference the third and fourth de¬ 
fenses herein. 

Wherefore defendants demand: 

1. That D. M. W. Contracting Co., Inc., have judgment 
against C. R. Stolz, Assignee of Premier Granite Quarries, 
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Inc., and against Premier Granite Quarries, Inc., for 
$2124.83, the overpayment on the sub-contract. 

26 2. That if the Court adjudge that the “west” carv¬ 

ing block was in fact defective, or that its rejection 
was proper, or that it should be removed and replaced, or 
repaired, judgment be entered requiring Premier Granite 
Quarries, Inc., and C. R. Stolz, Assignee of Premier Granite 
Quarries, Inc., to make such removal and replacement, or 
such repairs, and to pay all costs, expenses, or damages of 
every description in connection therewith, or upon failure 
to make such replacement or repairs D. M. W. Contracting 
Co., Inc., shall he entitled to do so, at the expense of Pre¬ 
mier Granite Quarries, Inc., and C. R. Stolz, Assignee of 
Premier Granite Quarries, Inc., and have judgment 
against Premier and Stolz for all losses, costs, damages or 
expenses of every description in connection therewith, the 
said judgment to be in addition to the $2124.83 claimed 
above. 

3. And for such other and further relief as is just and 
proper. 

Bernard J. Gallagher, 

740 - 15th St., N. W., 

Attorney for D. M. W. Con¬ 
tracting Co. et al. 

##•*•**•*# 


27 Filed July 28 1943 

Answer of Intervener to Counterclaim of D. M. W. 
Contracting Company. 

For answer to the counterclaim of D. M. W. Contracting 
Co., Inc., filed herein, the intervener, C. R. Stolz, states as 
follows: 

First Defense 

The counterclaim fails to state a claim against said in¬ 
tervener upon which relief may be granted. 
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Second Defense 

The intervener denies each and every averment contained 
in said counterclaim, except for the item of $72.22 for 
“Dressing Stones’’ mentioned in the Fourth Defense of 
said Answer of D. M. IV., which said item said intervener 
admits and is willing to allow as a proper credit or set-off 
to his claim stated in his intervening petition filed herein. 

Third Defense 

Said intervener avers that, by the terms of the agreement 
between Premier and D. M. W., the said Premier was to 
furnish a specified amount of granite, to wit, 10,700 cubic 
feet (a $4.44 per cubic foot, represented by said D. M. W. 
as required for the completion of said building, for the 
total sum of $49,500.00; but that additional granite and 
work, beyond that originally required and represented by 
said D. M. W. to be needed for said building, was ordered 
by said D. M. W. and was fabricated, furnished and de¬ 
livered by said Premier. That said Premier furnished said 
additional granite and work at the specific instance and re¬ 
quest of said D. M. IV., and said D. M. W. agreed to pay 
Premier therefor the additional sum of $8,412.69, and state¬ 
ments and accounts therefor were rendered and delivered 
to said D. M. W. bv said Premier and were regularlv 
28 accepted and approved by said D. M. W. 

Said intervener further avers that no authorized 

representative of Premier was ever requested or required 

by said D. M. W. at the job in Washington, D. C., and if 

the same were originally agreed to the said D. M. W. waived 

said requirement and it is now estopped to assert the same 

bv wav of defense against intervener’s claim. 

« * > 

Intervener further avers that said Premier was neither 
requested nor directed by anyone on behalf of said D. M. W. 
or the District of Columbia to replace the alleged granite 
block now claimed by them to be defective. That all of 
the granite furnished and work done by Premier was ac¬ 
cepted by the said D. M. W., with the exception of certain 
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minor items not here in dispute and which were adjusted 
between the parties. That, for a long period of time follow¬ 
ing the installation by said D. M. IV. of the granite block 
in dispute, said D. M. W. and the District of Columbia 
negotiated with each other regarding the same, and said 
Premier was not a party thereto nor was it advised of the 
same; that said granite work furnished by said Premier 
was in accordance with the drawings, specifications and in¬ 
structions furnished said Premier by the said D. M. W.; 
that said Premier neither knew nor was advised of any 
carving or the nature or extent thereof contemplated by 
said District of Columbia, or by said D. M. W.; that said 
granite block in dispute was accepted upon delivery of the 
same on cars Llano, Texas, and the same was subsequently 
paid for by said D. M. W. prior to its installation by the 
latter. Intervener avers that, if there had been any alleged 
defect in said block, it was the duty of the said D. M. W. 
and the District of Columbia to have inspected and rejected 
the same before the installation or carving of said block 
was commenced, and at the time when said block was de¬ 
livered by Premier to said D. M. W. at Llano, Texas. 

Said intervener is advised and believes and, therefore, 
avers that neither he nor his assignor, the said Premier, is 
responsible or liable in fact or in law for any alleged claim 
made by the said D. M. W., or the said District of Columbia, 
against intervener or his assignor, for or on account of any 
granite or work furnished D. M. W. by said Premier; and 
that said counterclaim of D. M. W. should be dismissed. 

29 Oliver F. Busby, 

Maurice Friedman, 

Attorneys for Intervener , 
Munsey Building, 

Washington, D. C. 
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30 Filed Apr 25 1944 

Order Denying Motions for Summary Judgment and 
Referring Cause to the Auditor. 

Upon consideration of the motions of the defendant and 
counterclaim plaintiff, District of Columbia, for summary 
judgment, filed December 4, 1943 and of the motion of the 
plaintiff, D. M. W. Contracting Company, Inc., for sum¬ 
mary judgment filed January 26,1944, and of the pleadings, 
exhibits and arguments of counsel for the respective par¬ 
ties, it is by the Court this 25th day of April, 1944, 

Adjudged that the motions of the District of Columbia 
and of Dr M. W. Contracting Company, Inc. for summary 
judgment be and they are hereby overruled without preju¬ 
dice ; and it is further 

Adjudged that the above entitled cause be and it is hereby 
referred to the Auditor of this Court to take testimony 
upon the issues raised by the pleadings, to make findings 
of fact and conclusions of law, and to report to this Court. 

Daniel W. O’Donoghue, 

Justice. 

Seen: 

Oliver F. Busby, 

Attorney for Intervener. 

Bernard J. Gallagher, 

Attorney for Plaintiff and 
Counterclaim Defendants. 

Lee F. Dante, 

Asst. Corporation Council, D. C., 

Attorney for Defendant and 
Counterclaim 'plaintiff. 

• ••••••••• 
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31 Filed Oct 21 1944 

Affidavit 

State of New York, 

County of Kings, ss: 

I, Henry Kresky, being duly sworn according to law, says 
that I am a physician duly licensed to practice in the State 
of New York, with an office located at 5403 15th Avenue, 
in the Citv of Brooklyn. 

That I am acquainted with one David M. Woolin who 
resides at 458 Avenue T., Brooklyn, N. Y. 

That I have been treating the said David M. Woolin since 
June 13, 1944, since which time he has been suffering from 
Coronary Thrombosis. He was confined to his bed from 
June 13, 1944, for a period of about three and one-half 
months. He has only recently been permitted to walk very 
short distances and very slowly. 

That I have advised him that it is dangerous to his health 
to undertake any business for the next six (6) months. That 
under the circumstances I consider it dangerous for him 
to undertake a trip to Washington, D. C., for the purpose 
of testifying in a litigation. I do not consider it safe for 
him to undertake to testify under any circumstances for a 
period of six (6) months as stated above. 

Henry Kresky, M.D. 

Sworn to before me this 
19th dav of October 1944. 

Celia Lax, 

Notary Public, Kings County, 

Statr of New York. 

Notary Public, New York County. 

N. V. Co. Clerk’s No. 352, Reg. No. 500-L-6. 

Kings Co. Clk’s. No. 182, Reg. No. 344-L-6. 

Commission Expires March 30, 1946. 

(Seal) 



14 


32 Filed Dec 18 1944 

Affidavit 

State of Florida, 

County of Bade, $s: 

I, M. A. Kugel, being duly sworn, made this affidavit as 
follows: 

I am a physician duly authorized to practice in the State 
of Florida, with offices at 1700 Meridian Avenue, Miami 
Beach, Florida; that I have been treating David M. Woolin, 
whose Florida residence is located at 49 Palm Island, Miami 
Beach, Florida? that Mr. Woolin is suffering from a cor¬ 
onary thrombosis, and has long been confined to his bed, 
and only recently was permitted to walk very slowly, or 
permitted to do any talking whatsoever except a few 
moments at a time, and then not under trying circum¬ 
stances: that it would be extremely dangerous and detri¬ 
mental to his health to permit Mr. Woolin even the slightest 
aggravation, or to allow him to leave the State of Florida 
for any purpose whatsoever during the next six (6) months. 

M. A. Kugel, M.D. 

Subscribed and sworn to before me this 11th day of De¬ 
cember, 1944. 

Chas. S. Shin, 

Notary Public, 

State of Florida at Large. 

My Commission expires: 

Notary Public, State of Florida at Large. 

My commission expires Sept. 13, 1948. 

Bonded by Mass. Bonding & Ins. Co. 
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33 Filed Dec 27 1944 

Affidavit 

State of New York, 

County of Kings, ss: 

Be it known, that on the day of the year hereof, before 
me, the subscriber, a Notary Public in and for the County 
of Kings in the State of New York, personally appeared, 
Henry Kresky, who being duly sworn according to law, did 
depose and say as follows: 

“I am a medical physician duly licensed to practice in 
the State of New York. That during the period from June 
1944 to November 17 1944 I have been treating Mr. David 
M. Woolin for coronary thrombosis, and that during the 
greater part of this period he was confined to his bed. That 
later he was permitted to be up for moderate intervals, 
walk slowly, but directed not to engage in any business or 
to take part in any conversation that would cause agitation. 
That he advised that he have absolute quiet and directed 
him to have complete rest. That during the latter part of 
this period he carried on several telephone conversations 
with his office and suffered a slight relapse. That he ad¬ 
vised him to leave New York entirely where he would not 
be available for business consultations and suggested that 
he go to Florida for the Winter. That I advised him while 
in Florida that he should be under the constant supervision 
of a physician and recommended a physician by name. 
Whether he employed the particular physician I recom¬ 
mended I am not in position to say.” 

Henry Kresky, M.D. 

Subscribed to and sworn before me this 
22nd day of December 1944. 

Celia Lax, 

Notary Public, Ne.w York County. 

N. Y. Co. Clerk’s No. 352, Reg. No. 500-L-6. 

Kings Co. Clk’s. No. 182, Reg. No. 344-L-6. 

Commission Expires March 30, 1946. 

(Seal) 

• ••••••••• 
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34 Filed Jan 19 1945 

Motion of Intervenor 

(1) To Recall Case From Auditor & to Fix Date for Final 

Hearing 

or 

(2) To Require Auditor to Conduct Final Hearing, to Speed 

Proceedings & File Report by Day Certain 

Now conies tlie intervenor, C. R. Stoiz, by bis attorneys, 
and moves tbe Court: 

(1) To recall tbe case from reference to tbe Auditor, and 
to advance cause and fix date for final bearing; or in the 
alternative 

(2) To require tbe Auditor to conduct a final hearing, to 
speed tbe proceedings and to file his report herein by a 
day certain. 

For reasons therefor the intervenor respectfully states: 

(a) That this cause was referred to the Auditor by order 
dated iVpril IS, 1944, at a time when there were complicated 
issues between the original plaintiff and defendant, which 
have been removed by settlement between those parties, 
and there is no necessity for the case being continued be¬ 
fore the Auditor; 

(b) D. M. W. Contracting Co., Inc., and its sureties, have 
hindered, delayed and obstructed the determination of this 
cause, as demonstrated by the affidavits and points and 
authorities attached hereto and made a part hereof. 

Respectfully submitted, 

* Oliver F. Busby, 

Maurice Friedman, 

Attorneys for Intervenor , 
Munsev Bldg., Washington, D. C. 
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35 Filed Jan 19 1945 

(Affidavit of Abraham J. Efrein) 

State of New York, 

County of New York, ss: 

Abraham J. Efrein, being duly sworn deposes and says: 

That he is an Attorney at Law, duly admitted to practice 
in the State of New York and maintains an office for the 
practice of law at number 401 Broadway, Borough of Man¬ 
hattan, City of New York, State of New York. 

That on October 19, 1944 at about 2:20 P.M. in the after¬ 
noon of that day he received a Long Distance Telephone 
call from Maurice Friedman, Esq., an Attorney at Law 
in the City of Washington, District of Columbia. 

Mr. Friedman requested him to check immediately on 
the present whereabouts and state of health of Mr. D. M. 
Woolin, a Builder and Contractor, doing business at D. M. 
W. Contracting Co. Inc., at #2058 Fulton Street, Borough 
of Brooklyn, City of New York. 

At 4:20 P.M. I arrived in front of the premises #205S 
Fulton Street, Brooklyn, N. Y. which consists of a rebuilt 
Brick front, ground Floor only, with two frame upper 
stories, house, which bears a name plate, D. M. W. Con¬ 
tracting Co. Inc., “Builders’’. 

I entered the said premises into a room furnished as a 
waiting room. No one was present. In a moment a man 
about 50 years of age, iron gray hair, clean shaven, small 
regular features, about 5' 10" tall, came down from an 
upper floor apparently used as the office of the corporation. 

I asked to see Mr. Woolin. This man told me he was not 
in at the moment, that he was in and out all day and very 
busy. I asked when I could make an appointment to see 
Mr. Woolin, he said I could see him to-morrow afternoon, 
that is Friday, October 20, 1944 at the premises. I then 
asked my informant if he was the Mr. Lockhart in charge 
of the office and he said he was. I mentioned the fact that 
I wanted to call Mr. Woolin at home that night. He said 
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that lie had an unlLied telephone and in any event 
3G he was likely to be out most of the time. 

I then mentioned that 1 heard Mr. Woolin was not 
feeling well. Mr. Lockhart told me that he had been sick 
but that he was much better now and taking care of his 
business which consisted of work on Buildings for govern¬ 
mental agencies only. 

Abraham J. Efueix. 

Sworn to before me this 
19th day of October, 1944. 

Harry Qcailer, 

Notary Public, 

Bronx County rrl. 

At. filed in Mv Co. Clk’s. rr20. 

• < • 

Com. Exp. 3/30/1946. 

Form 2 
Xo. 73373 

State of Xew York, 

Countij of New York, ss: 

1, Archibald R. Watson, County Clerk and Clerk of the 
Supreme Court, Xew York County, the same being a Court 
of Record having by law a seal, Do Hereby Certify, that 
Harry Quaiier whose name is subscribed to the annexed 
deposition, certificate of acknowledgment or proof, was at 
the time of taking the same a Xotary Public acting in and 
for said County, duly commissioned and sworn, and quali¬ 
fied to act as such; that he has filed in the Clerk’s office of 
the County of Xew York a certified copy of his appointment 
and qualification as a Xotary Public for the County of 
Bronx with his autograph signature; that as such Xotary 
Public he was duly authorized by the laws of the State 
of Xew York to protect notes, to take and certify deposi¬ 
tions, to administer oaths and affirmations, to take affidavits 
and certify the acknowledgement or proof of deeds and 
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other written instruments for lands, tenements and heredi¬ 
taments, to be read in evidence or recorded in this State. 
And further, that I am well acquainted with the handwrit¬ 
ing of such Notary Public, or have compared the signature 
of such officer with his autograph signature filed in my office, 
and believe that the signature to the said annexed instru¬ 
ment is genuine. 

In Witness Whereof, I have hereunto set my hand and 
affixed ii'v official seal this 20th dav of Oct., 1944. 

Akchibald R. Watson, 

Comity Clerk and Clerk of the 
Supreme Court , New York 
County. 

37 Filed Jan 19 1945 

(Affidavit of George E. Hargrave) 


State of Florida, County of Dade. 

Before me, the undersigned officer duly authorized to ad¬ 
minister oaths and take acknowledgements, personally ap¬ 
peared George E. Hargraves, who being by me first duly 
sworn, deposes and says that he is the owner and operator 
of Hargrave Secret Service with offices at No. 1016 Con¬ 
gress Building in the City of Miami, Dade County, State of 
Florida; that on January lOiii, 1945 at or about 1:45 P. M. 
he went to the residence of David M. Woolin, No. 49 Palm 
Island, Miami Beach Dade County, Fla., and that at said 
time there was a painter upon a ladder painting the second 
story sashes of said Woolin’s residence, on said Palm Is¬ 
land; that he asked said painter for Mr. W r oolin and was 
informed by said painter that Mr. Woolin had gone into 
Miami, but should be back very shortly. Affiant further 
says that or about 2:30 P. M. of same date a car bearing 
license # Fla., 1W-449-1945, drove to entrance of said 
Woolin’s home. Affiant further says that a man of the ap¬ 
parent age of between 50 and 55 years height approximately 
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5' 6" arrd weighing about 165 lbs., and with dark curly hair 
and with dark complexion and speaking with a Jewish ac¬ 
cent, alighted from said automobile. Your affiant further de¬ 
poses and says, that he engaged said person in conversa¬ 
tion on the pretext that he was checking on the residence of 
one A1 Capone, who has a residence and resides on said 
Palm Island, to locate a nurse he understood was in attend¬ 
ance on said Capone. Your affiant further says that said 
Woolin appeared very interested in his pretext and con¬ 
versed with him freely for on or about fifteen minutes in 
the parlor of the home of said Woolin, and said Woolin 
stated to affiant that he had never seen Capone although 
Capone was a very near neighbor of Woolin. Affiant fur¬ 
ther says that at the time of this conversation with said 
Woolin, that Woolin had on no hat, and was wearing a 
brown mixture sweater upon which was numerous paint 
spots, and was at the same time wearing dark trousers. 
Affiant further deposes and says that he observed said 
Woolins alighting from said automobile as of aforesaid, 
and that said Wollin walked very briskly from his automo¬ 
bile to his house and appeared to affiant to be in very good 
health. Affiant further says that from his information and 
belief said A1 Capone is in very poor health, and in discuss¬ 
ing said Capone’s health with said Woolin, said Woolin had 
fhe way open to speak of his own physical condition, 
38 but said Woolin spoke only of his property; that said 
Woolin apologized to affiant for not having any 
drapes on the "windows of his home, stating he couldn’t get 
what he wanted due to war conditions; Woolin stated “He 
had this property one and one half years, but still did not 
have it in condition as yet.” Affiant further says Woolin 
ushered him to the door of his home very cordially and as 
affiant got into his car Woolin -walked into his, Woolins 
garage, and started mixing some paints. Affiant further 
says that it is his opinion that if Mr. Woolin is well enough 
to drive his automobile, as affiant observed him doing, and 
to stoop and mix paints as affiant observed said Woolin 
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doing, said Woolin should be considered in well enough 
physical condition to both travel and give testimony. 

Further affiant sayeth not. 

George E. Hargrave 

Subscribed and sworn to before me this January 15,1945. 

Mattie Belle Davis 
Notary Public State of Florida 
at Large 

My Commission Expires: Jan. 23,1946. 

39 Filed Jan 19 1945 

(Affidavit of Hazel Hargrave) 

State of Florida, County of Dade: 

Before me, the undersigned officer duly authorized to ad¬ 
minister oaths and take acknowledgements, personally ap¬ 
peared Hazel Hargrave, who being by me first duly sworn, 
deposes and says that she accompanied one George E. Har¬ 
graves to the residence of David M. Woolin No. 49 Palm 
Island, Miami Beach state of Florida on January 10th, 
1945 at or about 2:30 P. M. on said date; that while waiting 
on the premises of said David M. Woolin, the said David M. 
Woolin drove into his premises and alighted from his auto¬ 
mobile, which he was driving himself; Mr. Woolin asked 
Mr. Hargrave to enter his home and I noticed there were 
several steps to the door, Mr. Woolin hurried up these 
steps like a young man would do. When he came from the 
house with Mr. Hargrave he walked very briskly into his 
garage, where there were several buckets of paint, and when 
I last saw him as Mr. Hargrave and myself drove away Mr. 
Woolin was stooping down mixing paint, he appeared in 
good health. 

Hazel Hargrave 

Subscribed and sworn to before me this January 16,1945 

Mattie Belle Davis 

Notary Public State of Florida 
at Large 

My Commission Expires: Jan. 23,1946. 
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Filed Jan 19 1945 


(Affidavit of William Goodman) 


State of Florida, County of Dade: 

Before me, the undersigned officer duly authorized to ad¬ 
minister oaths and take acknowledgements, personally ap¬ 
peared William Goodman, who being by me first duly sworn, 
deposes and says that he visited the premises of David M. 
Woolin, situate at Xo. 49 Palm Island, Miami Beach, Dade 
County, State of Florida, on or about 10 A. M. on the 13th 
day of January 1945; that he was looking for a Buick au¬ 
tomobile, with license Xo. Florida—I-W-449-1945, but no 
such car was parked on said premises at said time; that he 
waited at said premises on said date until 12:10 P. M.; that 
at said 12:10 P. M. an automobile driven by D. M. Woolin 
drove into his premises at a fast rate of speed; that there 
was sitting in the'front seat of said automobile with said 
D. M. Woolin a young man of on or about the age of 18 or 
19 years; that said Woolin left the drivers seat and entered 
his home walking very briskly and rapidly with a very quick 
and firm step and did not give the appearance or act in any 
manner like a person who might be suffering with a heart 
ailment; that the car he was driving was a large and heavy 
car. Affiant further says that when said Woolin alighted 
from his said car affiant was approximately 100 feet from 
him and had clear view of him and a full opportunity to 
clearly observe his personal appearance, and from such ob¬ 
servation it is the opinion of this affiant that said Woolin is 
in a good and fit physical condition. 

Further affiant sayeth not. 

William Goodman 


Subscribed and sworn to before me this January 16th, 
1945. 


Mattie Belle Davis 
Notary Public State of Florida 
at Large 


My Commission Expires: Jan. 23,1946. 



23 


41 Filed Feb 1 1945 

Order 

Upon consideration of the motion filed herein by the In- 
tervenor C. R. Stolz on January 19, 1945, the points and au¬ 
thorities and affidavits in support thereof and in opposition 
thereto, and after argument by counsel, it is by the Court, 
this 1st dav of February, 1945 
Ordered, That the defendants above named be and they 
are hereby required to comply with Rule 10 of this Court by 
filing a sworn statement of the material testimony proposed 
bv the witness D. M. Woolin on or before the 15th dav of 
February, 1945; or, in the alternative, that said witness 
appear and testify on or before said date; and it is further 
Ordered, That the Audi.tor of this Court be and he is 
hereby required to speed this proceeding, to conclude the 
hearing and to file a draft report with counsel for the re¬ 
spective parties hereto on or before the 1st day of March, 
1945, under Rule 53 of the Federal Rules of Civil Procedure. 

Matthew F. McGuire 
Justice 

No objection as to form: 

Bernard J. Gallagher 
Attorney for defendants 

42 Filed Feb 1 1945 
Supplemental Affidavit of William Goodman 

State of Florida, County of Dade: 

Before me, the undersigned officer duly authorized to ad¬ 
minister oaths and take acknowledgements, personally ap¬ 
peared William Goodman, who being by me first duly sworn, 
deposes and says, that he visited the premises of David M. 
Woolin, situated at No. 49 Palm Island, Miami Beach, Dade 
County, State of Florida on or about 10 A. M. on the 13th, 
day of January 1945, that he was looking for a Buick auto- 
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mobile, with license No. l-W-449-1945 but no such car was 
parked on said premises at said time; that he waited at said 
premises on said date until 12:10 P. M., that at said 12:10 
P. M. an automobile driven by D. M. Woolin, drove into his 
premises at a fast rate of speed, that William Goodman rec¬ 
ognized Mr. D. M. Woolin, from the description given him 
previously by said George E. Hargrave and Hazel Har¬ 
grave, that sitting in the front seat of automobile with D. M. 
Woolin was a young man about the age IS or 19 years, that 
said Woolin left the drivers seat and entered his home walk¬ 
ing very briskly and rapidly with a firm step and did not 
give the appearance or act in any manner like a person who 
might be suffering with a heart ailment; that the car he was 
driving was a large and heavy car. Affiant further says 
that when said Woolin alighted from his car affiant was ap¬ 
proximately 100 feet from him and has a clear view of him 
and full opportunity to clearly observe his personal appear¬ 
ance, and from such observation it is the opinion of this 
affiant that said Woolin is in good and fit physical condi¬ 
tion. 

William Goodman 

Subscribed and sworn to me this January 29th, 1945. 

Mattie Belle Davis 
Notary Public State of Florida 
at Large 

My Commission Expires: Jan. 23,1946. 

43 Filed Feb 1 1945 

Supplemental Affidavit of George E. Hargrave 
State' of Illinois, 

City of Chicago, County of Cook, ss: 

George E. Hargrave, being first duly sworn on oath, de¬ 
poses and states that he is the one and the same person who 
personally executed an affidavit on January 15th, 1945, at 
the city of Miami, state of Florida, relating to the identity 
and physical condition and appearance of D. M. Woolin. 



Affiant further states that the following facts are in sup¬ 
plement to the original affidavit heretofore executed by this 
affiant as afore stated. 

Affiant further states that on the 10th day of January, 
1945, when the said D. M. Woolin alighted from his car this 
affiant met the said D. M. Woolin and introduced himself to 
said D. M. Woolin as a detective from Chicago, Illinois, and 
informed him, the said D. M. Woolin, that he desired to dis¬ 
cuss a business matter with him; in that conversation the 
said D. M. Woolin stated to this affiant that his name was 
“Mr. D. M. Woolin”; Mr. Woolin then invited this affiant 
into his home and during the conversation between this 
affiant and the said Mr. Woolin the latter stated to this affi¬ 
ant that he was the owner of the premises, to wit: 49 Palm 
Island, Miami, Florida, and during the course of the con¬ 
versation stated to this affiant that he was a contractor and 
apologized that there were no drapes on his windows, altho 
he owned this home, to wit: 49 Palm Island, for one and 
one-half years. 

Affiant further states that at the conclusion of the con¬ 
versation he and the said Mr. Woolin shook hands and this 
affiant thanked him for his hospitality. 

Upon the facts afore stated this affiant is of the firm be¬ 
lief that he conversed with the said D. M. Woolin, who is 
involved in the present proceedings. 

George E. Hargrave 

Subscribed and sworn to before me this 30th day of Jan. 
1945. 

Rae Rothbart 

My notarial commission expires 1946. 
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44 Filed Feb 6 1945 

Order 

Upon representations made to the Court that the pend¬ 
ing matters now before the Auditor will not reasonably per¬ 
mit him to consider, prepare and file his report in this cause 
within the time specified in the order made herein on Febru¬ 
ary 1, 1945, it is by the Court this 6th day of February, 
1945 

Ordered, That the last paragraph of said order of Feb¬ 
ruary 1,1945 be and the same is hereby stricken therefrom, 
and it is further 

Ordered, That the Auditor speedily conclude and give to 
the above-entitled cause, now pending before him, such pref¬ 
erence and priority of attention and action as the other bus¬ 
iness of his office will warrant and justify. 

Matthew F. McGuire 
Justice 

No objection: 

Maurice Friedman 
Atty for Intervenor. 

(By Steaem, M. C. on authority by Phone 2/6/45) 

• #•••••*#* 

242 Filed Jul 28 1945 

Auditor’s Request for Instructions 

To the District Court of the United States 
for the District of Columbia: 

The above-entitled cause was referred to the Auditor by 
order of the Court on April 25,1944 . to take testimony 

upon the issues raised by the pleadings, to make findings of 
fact and conclusions of law, and to report to this Court”. 

Pursuant to notice, a date for hearing was fixed for Oc¬ 
tober 17, 1944, at which time it appeared that the issues be¬ 
tween D. M. W. Contracting Co., et al, and the District of 


* 

t 
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Columbia had been settled. Testimony on behalf of C. R. 
Stolz was offered and received in evidence. The matter was 
continued from time to time, as shown by the record, until 
February 1, 1945 when an order was entered by the Court, 
upon consideration of a motion filed by said C. R. Stolz, 
which said order provided: 

“Ordered, That the defendants above named be and they 
are hereby required to comply with Rule 10 of this Court 
by filing; a sworn statement of the material testimony pro¬ 
posed by the witness D. M. Woolin on or before the 15th day 
of February, 1945; or, in the alternative, that said witness 
appear and testify on or before said date; and it is further 

Ordered, That the Auditor of this Court be and he is 
hereby required to speed this proceeding, to conclude the 
hearing and to file a draft report with counsel for the re¬ 
spective parties hereto on or before the 1st day of March, 
1945, under Rule 53 of the Federal Rules of Civil Proce¬ 
dure.” 

Thereafter, on February 5,1945, said order was modified 
to provide: 

“Ordered, That the Auditor speedily conclude and give 
to the above entitled cause, now pending before him such 
preference and priority of attention and actions as the other 
business of his office will warrant and justify.” 

243 Subsequently, further hearings were held on Feb¬ 
ruary 15 and 27, 1945, at which times there was of¬ 
fered an affidavit of one D. M. Woolin under Rule 10 of 
this Court and thereafter, upon request by the late Auditor, 
proposed reports and briefs were submitted on behalf of 
the parties. 

At the time of the death of the late Auditor, A. Leftwich 
Sinclair, before whom the hearings had been held and duly 
transcribed, it appears that there remained only the filing 
of proposed findings, conclusions, and a report by the said 
Auditor, in compliance with the aforementioned orders of 
this Court. 
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The present Auditor, Fred J. Eden, feels that he should 
not proceed without a stipulation that the case be submitted 
on the basis of the existing record, or in the absence of in¬ 
structions by the Court. It appears that the parties hereto 
cannot so stipulate and, by reason thereof, the Auditor re¬ 
spectfully requests instructions from the Court on the fol¬ 
lowing : 

(1) "Whether D. M. W. Contracting Co., and its co-defen¬ 
dants, are entitled to any further continuance based upon 
the affidavit of D. M. Woolin; 

(2) Whether the hearings shall be deemed to be con¬ 
cluded ; and 

(3) Whether the Auditor should be required to file his 
report, together with proposed findings and conclusions, 
based upon the existing record. 

Respectfully submitted, 

Dated: July 28,1945. 

Feed J. Eden, 

Auditor 

244 Filed Aug 24 1945 

Order 

This cause came on for hearing on the Auditor’s request 
for instructions filed herein and, after argument of counsel 
for plaintiff and defendants, it is by the Court this 24th 
day of August, 1945 

Ordered, That the Auditor of this Court be and he is 
hereby instructed as follows: 

1. That the request for further continuance made on be¬ 
half of the defendants D. M. W. Contracting Co. and its 
co-defendants be and the same is hereby denied; 

2. That the hearings in said cause shall be deemed to be 
concluded; and 

3. That the said Auditor shall speedily file his report 
herein with his findings of fact and conclusions of law, based 
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upon the present existing record of testimony taken and 
exhibits introduced at the hearings before the late Auditor 
of this Court, A. Leftwich Sinclair. 

H. ScHWEINHAUT 
Justice 

Seen: 

Maurice Friedman 
Attorney for plaintiff 

This order is excepted to by D. M. W. Contracting Co., 

Inc., Hartford Accident & Indemnity Co., Aetna Casualty & 

Surety Company. 

Bernard J. Gallagher 
Attorney for defendants 

• •#•••«##• 

245 Filed Nov 2 1945 

Report of Fred J. Eden, Auditor, Under Order of Reference 

Dated April 25, 1944. 

To the District Court of the United States for the Dis¬ 
trict of Columbia: 

The Auditor, for report upon the matters remaining for 
disposition under the order of reference entered herein on 
April 25, 1944 (par. G, infra), respectfuly states, as fol¬ 
lows: 

1. The D. M. W. Contracting Co., Inc., entered into a 
contract with the District of Columbia for the construction 
and completion of the superstructure of the East Building, 
etc., Muncipal Center, Washington, D. C. On October 24, 

1942, D. M. W., as plaintiff, filed herein a complaint 

246 against the District of Columbia to recover an alleged 
balance due on the contract. The District of Colum¬ 
bia thereafter filed its answer to the complaint and a coun¬ 
terclaim against the plaintiff and its sureties. But all of 
those issues—between D. M. W. and the District—have been 
settled and dismissed (see par. 7, infra ). 
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2. In the meantime, i.e., on May 6, 1943, C. R. Stolz, as¬ 
signee of Premier Granite Quarries, Inc., by his attorneys, 
filed herein a motion for leave to intervene for the purpose 
of asserting his claim against the plaintiff, D. M. W. Con¬ 
tracting Company, and its sureties. Such leave was granted 
by the Court ’s order of May 21,1943. 

Issues Raised by the Pleadings 

3. On May 24, 1943, Stolz filed his intervening petition, 
which alleges as follows: 

“(1) That said intervener is the assignee of Premier 
Granite Quarries, Inc., a body corporate organized under 
the laws of the State of Texas, a citizen of the United States 
and a resident of the State of Texas. 

(2) On or about the 14th day of August, 1940, said Pre¬ 
mier Granite Quarries, Inc. entered into a contract with the 
D. M. W. Contracting Company, Inc., plaintiff in the orig¬ 
inal complaint filed herein, to fabricate for and furnish to 
said D. M. W. Contracting Co., Inc., F. 0. B. Llano, Texas, 
certain granite for said D. M. IV. Contracting Co., Inc., to 
be used by the latter under its contract with the District of 
Columbia, referred to in said original complaint, for the 
superstructure of the East Building, Administration Group, 
Municipal Center, Washington, D. C., and for which granite 
the said D. M. W. Contracting Co., Inc. was to pay said 
Premier Granite Quarries, Inc. the total sum of $49,500.00, 
which said sum, by mutual agreement between said parties, 
was increased to $57,912.69, to cover certain changes, addi¬ 
tions and modifications. 

247 (3)* Thereafter and between on or about August 

. 14,1940, and on or about April 9, 1941, said Premier 
Granite Quarries, Inc. furnished, fabricated and completed 
said granite required by said D. M. W. Contracting Co., 
Inc., and the same was accepted by said D. M. W. Contract¬ 
ing Co., Tnc. on or about April 9,1941. Said Premier Gran¬ 
ite Quarries, Tnc. received a total of $47,973.40 from the 
said D. M. W. Contracting Co., Inc., or has been credited 
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with said amount on account of said contract, leaving a bal¬ 
ance of $9,939.29 unpaid and withheld from said Premier 
Granite Quarries, Inc. 

(4) Upon information and belief, intervener states that 
said D. M. W. Contracting Co., Inc., as principal, and the 
defendants, Hartford Accident & Indemnity Company and 
the Aetna Casualty & Surety Company, as sureties, exe¬ 
cuted and delivered to the District of Columbia, a bond un¬ 
der Section 1—804 (30 Stat. 906) of the Code of Laws for 
the District of Columbia, as referred to more fully in the 
counterclaim of the District of Columbia filed herein; and 
which said bond provided, among other things, that said 
principal and sureties would promptly make payments to all 
persons supplying labor and material in the prosecution of 
the work provided for in said contract. 

(5) Although said Premier Granite Quarries, Inc. fully 
complied with its obligations under said contract with D. M. 
W. Contracting Co., Inc., the said D. M. W. Contracting Co., 
Inc., has wrongfully refused and failed to pay said Premier 
Granite Quarries, Inc. the balance of $9,939.29 due it since 
said completion, although demand has been made therefor. 

(6) On or about the 10th day of April, 1943, for value 
received, the said Premier Granite Quarries, Inc. sold, as¬ 
signed and conveyed to C. R. Stolz, intervener herein, all its 
right, title and interest in and to its claim of $9,939.29 
against the said D. M. W. Contracting Co., Inc., and said 
sum is now due and owing to said intervener by said D. M. 
W. Contracting Co., Inc. 

Wherefore, the intervener, C. R. Stolz, assignee of Pre¬ 
mier Granite Quarries, Inc., (a) demands judgment against 
the said D. M. W. Contracting Co., Inc., and its sureties, 
The Hartford Accident & Indemnity Company and the 
Aetna Casualty & Surety Company, parties to this action, 
in the sum of $9,939.29 with interest thereon from April 9, 
1941, and costs; and (b) such other and further relief as 
the nature of the case may require.” 
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248 4. The joint answer and counterclaim of D. M. W. 

Contracting Company and its sureties, Hartford Ac¬ 
cident & Indemnity Company and Aetna Casualty & Surety 
Company, filed June 19, 1943, alleges as follows: 

“First Defense 

The intervening petition fails to state a cause of action 
against them or any of them. 

Second Defense 

1. They have no knowledge of the allegations of para¬ 
graph numbered (1) and require proof. 

2. They have no knowledge of the contract alleged in par¬ 
agraph numbered (2) and require proof. 

3. They deny the allegations of paragraph numbered (3). 

4. They admit the execution and delivery of the bond re¬ 
ferred to in paragraph numbered (4) of the complaint but 
deny that said bond is conditioned for the payment to all 
persons supplying labor and material in the prosecution of 
the work provided for in the contract accompanying the 
bond. 

5. They deny the allegations of paragraph numbered (5). 

6. They have no knowledge of the alleged assignment re¬ 
ferred to in paragraph numbered (6) and require proof. 
They deny all other allegations of paragraph numbered (6). 

Third Defense 

1. Premier Granite Quarries, Inc., of Lano, Texas, en¬ 
tered into a contract with D. M. W. Contracting Co., Inc., 
dated September 28,1940, in which, for the consideration of 
$49,500.00, Premier agreed to furnish, fabricate and deliver, 
F. O. B. cars Lano, Texas, certain granite; to perform all 
cutting, drilling, dressing, and fitting of said granite in the 
building in Washington, District of Columbia, and to keep 
a fully authorized representative at the job in Washington, 
District of Columbia, to supervise such work. Premier fur¬ 
ther agreed, within twenty-four hours of receiving written 
notice from D. M. W., to remove from the grounds or build- 



33 


ing all material condemns! by the Architect for the District 
of Columbia, or by D. M. W., whether worked or unworked, 
or take down all portions of the work which the Ar- 
249 chitect, or D. M. W-, should condemn as unsound or 
improper, or as in any way failing to conform to the 
drawings and specifications, or to the conditions of the con¬ 
tract between Premier and D. M. W. Premier likewise 
agreed to protect the work and material being supplied by 
it to the full satisfaction of D. M. W. and to make good to 
D. M. W. for all injury or damage to such work or material 
before final acceptance of the building. 

The original of the contract between Premier and D. M. 
W., dated September 28,1940 will be hereafter shown to the 
Court. The said contract is in fact a subcontract of a gen¬ 
eral Contract between D. M. W. and the District of Colum¬ 
bia, referred to in the complaint herein. 

It is alleged by the District of Columbia in its answer and 
counter-claim herein that D. M. W. breached its General 
Contract in certain respects, which allegations of breach 
D. M. W. adopts as its own against Premier because the 
alleged breach occurred in connection with work delegated 
by D. M. W. to Premier under the sub-contract of Septem¬ 
ber 28,1940, above referred to, to wit; Premier breached the 
aforesaid contract in that, among other things, they failed 
to furnish certain granite according to the requirements of 
the contract, to wit, a certain “west” carving block, upon 
which block certain carving was to be performed by another 
under separate contract with the District of Columbia; that 
the contract herein required the said block to be of certain 
dimensions, particularly in thickness; that after the in¬ 
stallation of the said block and the commencement of the 
carving referred to, holes appeared in the said block at cer¬ 
tain points of carving, which holes would not have appeared 
if the said block had been of the thickness required by the 
contract; that as a result of Premier’s failure to supply a 
carving block according to the undertakings of its contract 
with D. M. W. the said block was rejected by the Architect 
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of the District of Columbia. D. M. W. was thereupon or¬ 
dered by the Architect to replace the rejected carving block 
with a new block and to assume and pay to the District of 
Columbia all costs of the carving performed before the holes 
appeared, and other costs. This demand of the Architect 
has been relayed to Premier and Premier has failed, refused 
and neglected to replace the rejected stone and pay the dam¬ 
ages and costs aforesaid, and has failed and refused to take 
down and remove the said.damaged carving block from the 
building and replace the same with a carving block which 
would pass the inspection of the Architect. 

250 D. M. W. further says that because of Premier’s 
failure to furnish a new block prior to the completion 
of the other work under D. M. W.’s contract with the Dis¬ 
trict of Columbia, at such time hereafter as said block is 
replaced it will be necessary for the District of Columbia 
to employ inspectors and other personnel in connection with 
such replacements and in connection with the carving work 
thereafter to be performed upon said block, and other ex¬ 
penses will be incurred on this account, and on account of 
D. M. W. in the same connection, and D. M. W. says Premier 
is liable for all such costs and expenses. 

Fourth Defense 

1. The consideration of the contract between Premier and 
D. M. W. was $49,500, which was increased by replacements 
and extras to $50,741.87. D. M. W. has paid in cash to 
Premier $47,874.47 on account of this contract price and has 
accumulated charges against Premier as follows: 


Balance due Texas Pink Granite Co. $1,049.19 

Freight on rejected stone 426.73 

Dressing stones 72.22 

Trimming curved stones, East of North 
entrance 70.08 

Surfacing granite at North Entrance 258.25 

Bill from Stone Erectors, Inc., Handling 
stone for stone cutters 100.04 
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Sorting out and hauling- stone from railroad 
yards to make replacements for stones 
cut wrong 130.31 

Excess freight on stone not properly 
trimmed 2,885.41 

The amount of overpayment by D. M. W. to Premier un¬ 
der the contract is $2124.83. 

Counterclaim 

1. For counterclaim D. M. W. Contracting Co., Inc. 
adopts and repeats by reference the third and the fourth 
defenses herein. 

Wherefore defendants demand: 

1. That D. M. W. Contracting Co., Inc., have judgment 
against C. R. Stolz, Assignee of Premier Granite Quarries, 
Inc., and against Premier Granite Quarries, Inc., for 
$2124.83, the overpayment on the sub-contracts. 

251 2. That if the Court adjudge that the “west” carv¬ 

ing block was in fact defective, or that its rejection 
was proper, or that it should be removed and replaced, or 
repaired, judgment be entered requiring Premier Granite 
Quarries, Inc. and C. R. Stolz, Assignee of Premier Granite 
Quarries, Inc., to make such removal and replacement, or 
such repairs, and to pay all costs, expenses, or damages of 
every description in connection therewith, or upon failure 
to make such replacement or repairs D. M. W. Contracting 
Co., Inc., shall be entitled to do so, at the expense of Premier 
Granite Quarries, Inc., and C. R. Stolz, Assignee of Premier 
Granite Quarries, Inc., and to have judgment against Pre¬ 
mier and Stolz for all losses, costs, damages or expenses of 
every description in connection therewith, the said judg¬ 
ment to be in addition to the $2124.83 claimed above. 

3. And for such other and further relief as is just and 
proper.” 

5. To said counterclaim the intervenor Stolz filed an an¬ 
swer on July 28, 1943, alleging as follows.: 
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“First Defense 

The counterclaim fails to state a claim against said inter¬ 
vener upon which relief may be granted. 

Second Defense 

The intervener denies each and every averment contained 
in said counterclaim, except for the item of $72.22 for 
“Dressing Stones” mentioned in the Fourth Defense of 
said Answer of D. M. W., which said item said intervener 
admits and is willing to allow as a proper credit or set-off 
to his claim stated in his intervening petition filed herein. 

Third Defense 

Said intervener avers that, by the terms of the agreement 
between Premier and D. M. W., the said Premier was to 
furnish a specified amount of granite, to wit, 10,700 cubic 
feet (a, $4.44 per cubic foot, represented by said D. M. W. as 
required for the completion of said building, for the total 
sum of $49,500.00; but that additional granite and work, be¬ 
yond that originally required and represented by said D. 

M. W. to be needed for said building, was fabricated, 

252 furnished and delivered bv said Premier. That said 

* # 

Premier furnished said additional granite and work 
at the specific instance and request of said D. M. W., and 
said D. M. W. agreed to pay Premier therefor the additional 
sum of $8,412.69, and statements and account therefor were 
rendered and delivered to said D. M. W. by said Premier 
and were regularly accepted and approved by said D. M. W. 

Said intervener further avers that no authorized repre¬ 
sentative of Premier was ever requested or required by said 
D. M. W. at the job in Washington, D. C., and if the same 
were originally agreed to the said D. M. W. waived said re¬ 
quirement and it is now estopped to assert the same by way 
of defense against intervener’s claim. 

Intervener further avers that said Premier was neither 
requested nor directed by anyone on behalf of said D. M. W. 
or the District of Columbia to replace the alleged granite 
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block now claimed by them to be defective. That all of the 
granite furnished and work done by Premier was accepted 
by the said D. M. W., with the exception of certain minor 
items not here in dispute and which were adjusted between 
the parties. That, for a long period of time following the 
installation by said D. M. W. of the granite block in dis¬ 
pute, said D. M. W. and the District of Columbia nego¬ 
tiated with each other regarding the same, and said Pre¬ 
mier was not a party thereto nor was it advised of the 
same; that said granite work furnished by said Premier 
was in accordance with the drawings, specifications and in¬ 
structions furnished said Premier by the said D. M. W.; 
that said Premier neither knew nor was advised of any 
carving or the nature or extent thereof contemplated by 
said District of Columbia, or by said D. M. W.; that said 
granite block in dispute was accepted upon delivery of the 
same on cars Llano, Texas, and the same was subsequently 
paid for by said D. M. W. prior to its installation by the 
latter. Intervener avers that, if there had been any alleged 
defect in said block, it was the duty of the said D. M. W. 
and the District of Columbia to have inspected and rejected 
the same before the installation or carving of said block 
was commenced, and at the time when said block was de¬ 
livered by Premier to said D. M. W. at Llano, Texas. 

Said intervener is advised and believes and, therefore, 
avers that neither he nor his assignor, the said Premier, 
is responsible or liable in fact or in law for any alleged 
claim made by the said D. M. W., or the said District of 
Columbia, against intervener or his assignor, for or on 
account of any granite or work furnished D. M. W. by said 
Premier; and that said counterclaim of D. M. W. should be 
dismissed.” 

253 Order of Reference 

fi. Various other proceedings followed with respect to the 
controversies between D. M. W. and the District of Colum¬ 
bia (principally motions for summary judgment, etc.); and 
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on April 25, 1944, the Court entered the order of reference 
hereinbefore referred to, which reads as follows: 

“Order Denying Motions for Summary Judgment and 
Referring Cause to the Auditor. 

Upon consideration of the motions of the defendant and 
counterclaim plaintiff, District of Columbia, for summary 
judgment, filed December 4, 1943 and of the motion of the 
plaintiff, D. M. W. Contracting Company, Inc., for sum¬ 
mary judgment filed January 26,1944, and of the pleadings, 
exhibits and arguments of counsel for the respective par¬ 
ties, it is by the Court this 25th day of April, 1944, 

Adjudged that the motions of the District of Columbia 
and of D. M. W. Contracting Company, Inc. for summary 
judgment be and they are hereby overruled without prej¬ 
udice ; and it is further 

Adjudged that the above entitled cause be and it is hereby 
referred to the Auditor of this Court to take testimony 
upon the issues raised by the pleadings, to make findings 
of fact and conclusions of law, and to report to this Court. 

Daniel W. O’Donoghue 
Justice 

Seefi 

Oliver F. Busby, 

Attorney for Intervenor. 

Bernard J. Gallagher, 

Atty. for plaintiff and 
counterclaim defendants. 

Lee F. Dante 

Asst. Corporation Counsel, D. C. 

'Attorney for defendant and 
counterclaim plaintiff.” 

254 • Dismissal of Certain Claims, Counterclaims, etc. 

7. On October 16, 1944, praecipes were filed herein di¬ 
recting the Clerk to enter the claim of the plaintiff D. M. W. 
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against the District as settled and dismissed; and to enter 
the counterclaim of the District against D. M. W. and its 
sureties as settled and dismissed. Also, a praecipe was 
filed December 1, 1944, directing the Clerk to “enter the 
above entitled cause settled and dismissed both as to the 
original complaint and as to the counterclaim”. 

As will be seen, these dismissals were all filed subsequent 
to the order of reference, supra; consequently, the matters 
now remaining for disposition concern “the issues raised 
by the pleadings”, to wit, the intervening petition of Stolz, 
the answer thereto and counterclaim of D. M. W. and its 
sureties, and Stolz’ answer to said counterclaim (pars. 3, 
4 and 5, supra). 

Hearings 

8. In pursuance of the order of reference, and after mail¬ 
ing notices of the reference and of scheduled hearings to 
counsel for all the interested parties, the former Auditor, 
A. Leftwieh Sinclair, conducted hearings and took testi¬ 
mony touching the remaining subjects matter of the refer¬ 
ence on the dates of October 17, 18, and 19, 1944; and other 
proceedings occurred before him on the dates of February 
15 and 27, 1945. All the testimony and proceedings were 
sten©graphically reported and a typewritten transcript 
thereof, consisting of 5 volumes (pages 1 to 219) is being 
filed herewith, together with all exhibits and other papers 
submitted. 

255 9. On August 24, 1945, the Court entered an order 

herein, reading as follows: 

“This cause came on for hearing on the Auditor’s re¬ 
quest for instructions filed herein and, after argument of 
counsel for plaintiff and defendants, it is by the Court this 
24th day of August, 1945 

“Ordered, That the Auditor of this Court be and he is 
hereby instructed as follows: 

“1. That the request for further continuance made on 
behalf of the defendants D. M. W. Contracting Co. and its 
co-defendants be and the same is hereby denied; 
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“2. 'That the hearings in said cause shall be deemed to 
be concluded; and 

“3. That the said Auditor shall speedily file his report 
herein with his findings of fact and conclusions of law, based 
upon the present existing record of testimony taken and ex¬ 
hibits introduced at the hearings before the late auditor of 
this Court, A. Leftwich Sinclair.” 

Chief Issue Based on Two Contracts 

10. Plaintiff claims a balance due under a contract dated 
August* 14, 1940. Defendants assert that the obligations 
and rights of the parties are fixed by a contract made Sep¬ 
tember 28, 1940. Pointing to the August 14, 1940, contract 
and thfe subsequent acts of the parties, plaintiff says the 
granite was furnished to and accepted by D. M. W. on a 
unit-price basis of $4.44 per cubic foot, while the defen¬ 
dants say that under the contract of September 28, 1940, 
the plaintiff’s assignor, Premier Granite Quarries, Inc., 
was obligated to furnish all the granite necessary to com¬ 
plete that portion of the building referred to, and certain 
curbing, for the lump-sum price of $49,500.00; and that 
the defendants have already paid more than that sum. Con¬ 
sequently, counsel for defendants objected to much of the 
evidence adduced by the plaintiff, the chief ground of the 
objections being that the tendered evidence was inconsistent 

with and tended to vary the terms of the written con- 
256 tract of September 28, 1940. The testimony was ad¬ 
mitted, however, but subject to a motion to strike 
same, which motion was duly made and has been kept 
sending. 

Findings as to the two contracts 

11. In 1939, the D. M. W. Contracting Company had en¬ 
tered into a contract with the District of Columbia for the 
construction of the superstructure, etc., East Building, Mu¬ 
nicipal Center, Washington, D. C., and D. M. W. had ar¬ 
ranged or contracted with the Rockville Granite Corpora- 
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tion (Rockville, Minnesota) for the furnishing of granite. 
The time came in July or early August 1940 when Rockville 
became unable to continue satisfactory deliveries, and the 
need for granite on the job was acute with D. M. W. One 
William T. Mullen was connected with Rockville Granite 
Corporation, and he was pretty constantly in touch with 
D. M. Woolin, president of the D. M. W. Construction Com¬ 
pany. Mullen became a kind of expediter and negotiator 
for D. M. W. with respect to the granite situation. (Tr. 
p. 25.) He went to Llano, Texas, to expedite the quarry¬ 
ing of granite and to make arrangements for its fabrica¬ 
tion, if possible, so as to speed deliveries. While at Llano, 
Mullen contacted Premier Granite Quarries, Inc., of which 
the present plaintiff, C. R. Stolz, was president and owner. 
That was during the first few days of August 1940. Mullen 
made inquiries of Stolz with the result that he was in¬ 
formed that Stolz (Premier) was in position to undertake 
the furnishing and processing of the stone, and arrange¬ 
ments were made for Stolz to go to New York, at the ex¬ 
pense of D. M. W. (Plaintiff’s Exhibit No. 33, Tr. p. 166), 
for the purpose of going over the granite situation with 
the officials of the D. M. W. Company. 

Stolz soon afterwards went to New York and a confer¬ 
ence took place in the law office of D. M. WVs attor- 
257 ney, Mr. Greenberg. The conference was attended 
by Stolz, Woolin, Greenberg, and some of D. M. WVs 
engineers (Tr. pp. 21-22). 

The only data they had at the conference, to indicate the 
quantity of stone still required, were some two or three 
hundred shop diagrams and a photostatic copy of a list of 
numbered stones. (Tr. p. 22.) The diagrams in hand at 
that time were not complete with respect to all stones 
needed: many of the remaining diagrams were still in the 
hands of the Rockville Company, and had not been turned 
over to either D. M. W. or Stolz. On the list, the numbers 
of the stones which had already been delivered by Rock¬ 
ville were circled, thus leaving the uncircled numbers as 
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indicating the stones which were thereafter to be furnished. 
This list of stone numbers, dated July 9, 1940, (Plaintiff’s 
Exhibit Xo. 4), did not indicate the shape or cubic content 
of the individual pieces, nor did it indicate the total cubic 
content of all. Stolz was asked to look at the diagrams 
and see if he was in position to do that type of work, and 
he told them that he was. He was asked if he would enter 
into a contract to complete the granite requirements and he 
refused, for the reason that another granite man (Rock¬ 
ville) had furnished a large quantity of the granite and 
he (Stolz) did not know where the other man had left off 
or what complications there might be with the other man’s 
(Rockville’s) section of the stone. (Tr. pp. 22-23.) 

12. At the conference, there were no schedules, computa¬ 
tions, or data indicating the total quantity of stone, i.e., the 
total cubic footage, which would be required for the com¬ 
pletion of the .job; nor was there sufficient data available 
from which the total requirements could be determined. 
Sometime before the conference, however, persons con¬ 
nected with the Rockville Company (Plaintiff’s 
258 Exhibit Xo. 28-B) and the D. M. W. Company had 
estimated that about 10,700 cubic feet of stone, ex¬ 
clusive of curbing, would be needed in order to supply the 
stones not circled on the photostatic list. Stolz was in¬ 
formed of this estimate at the conference, but he had no 
part in making the estimate, and he had no data upon 
which he could estimate the total amount of stone required; 
consequently, he could not even check the estimate. In fact, 
many of the drawings were still in the hands of the Rock¬ 
ville Company, and as to many of the stones the drawings 
had not been made, and the stones were not on the photo¬ 
static list at all (Tr. pp. 61, 99; Plaintiff’s Exhibit 22, Q. 1, 
Tr. p. 105). The drawings, which would disclose the cubic 
footage or measurements from which the total could be 
computed, were only furnished to Stolz in lots from time 
to time throughout the performance of Premier’s work. 
The processing of stones to be included in the last car had 
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to be held up until the cards, drawings, specifications, etc. 
for them were received from D. M. W. (Tr. pp. 55-57). 

13. The conference resulted in Stolz telling the others, 
in effect, that he would cut one foot or he would cut all of 
the stone needed at the rate and price of $4.44 per cubic 
foot, f.o.b. cars, Llano, Texas. Mr. Woolin urged that it 
was necessary for D. M. W. to have a contract to comply 
with the District of Columbia requirements, but Stolz was 
not willing to- sign such a contract as had been suggested, 
which, as he understood, would be a contract to finish up 
from where Rockville was leaving off (Tr. pp. 22-23). Fin¬ 
ally, the conference ended with the understanding that Stolz 
would go back to Texas, and that in two or three davs Mr. 

Mullen would see him again in Texas about the 
259 whole matter, and that additional drawings and other 
shop data would be furnished to him later (Tr. p. 25). 

14. Stolz returned to Texas, and about two days later 
Mullen called him from one of the quarries with a view to 
their getting together in Austin, Texas, for the purpose 
of working out an agreement, Mullen stating that the gran¬ 
ite work was getting behind and they didn’t want any delay 
at all: what they (including D. M. IV.) wanted was that 
Stolz should go ahead and start manufacturing so that they 
could gain every day possible (Tr. p. 26). According to 
arrangements, Stolz and Mullen met at the latter’s hotel. 
With assistance from Stolz, Mullen dictated a letter to 
D. M. W., dated August 14, 1940, (Plaintiff’s Exhibit 1), 
reading as follows: 

“August 14, 1940. 

D. M. W. Contracting Company, Inc., 

Brooklyn, New York. 

—Attention Mr. D. M. Woolen— 

Dear Mr. Woolen: 

In confirmation of our various conversations, including 
those with Mr. Mullen representing you, today at the Hotel 
Austin, I am agreeable as follows: 
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1. To complete the granite requirements of the super¬ 
structure of the East Building, Administration Group, Mu¬ 
nicipal Center, Washington, D. C. for the total sum of 
Fortv-Xine Thousand, Five Hundred ($49,500.00) Dollars, 
F. (). I». ears, Llano, Texas, conditioned upon the granite 
requirements not exceeding 10,700 cubic feet exclusive of 
curbing and that all curbing requirements can be purchased 
for an amount not exceeding $2,000.00, delivered on cars, 
Washington, D. C. That D. M. W. Contracting Company 
shall mqke progress payments for which purpose a unit 
price of $4.44 per cubic foot is established, payable as 
follows: 

$3.50 per cubic foot within three days after material has 
been delivered on cars, Washington, D. C. The balance, 
less 10% of said unit price, on the 25th day of the succeed¬ 
ing month. Adjustments up to the contract price less 10% 
shall be made on final delivery. The 10% retainer shall 
be payable upon completion and acceptance of the 
200 building by the owner. Curbing shall be paid for on 
receipt of payment therefor from the owner and shall 
he $2,OO0.OO less 10% retainer. 

2. We shall deliver material in such sequence as to allow 
expeditious setting. 

3. We agree to accept modifications in connection with the 
buttresses and coping on the plaza, provided that these 
modifications have been incorporated on the drawings of 
Rockville Granite Corporation sheets A to ZZ, inclusive, 
and that the quantity is represented in the cubic feet men¬ 
tioned above. It is also agreed that the modification as to 
material for a certain section of curbing as covered in your 
letter of July 18th to Rockville Granite Corporation is ac¬ 
ceptable to ourselves, providing this can be purchased for a 
unit not exceeding $4.44 per cubic foot on cars at quarry. 

4. We agree to furnish to D. M. W. Contracting Com- 
panv, on Mondav morning of everv second week, an affidavit 
on form satisfactory to D. M. W. Contracting Company, 
certifying that all labor, materials, and freight to Llano, 
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etc., have been paid on all shipments upon which wc shall 
invoice D. M. W. Contracting Company. 

5. I). M. W. Contracting Company is to furnish immedi¬ 
ately a list of all stones which Permier Granite Quarries is 
to fabricate and is to secure from Koekville Granite Cor¬ 
poration diagrams, patterns, blue prints or any other infor¬ 
mation that would be necessary to fabricate these pieces. 

6. We, Premier, agree to offer to purchase from Rock¬ 
ville Granite Corporation, such material as Rockville can 
fabricate from material available at Rockville, conditioned 
on delivery of such material within three weeks from the 
purchase date and pay Rockville on the basis of $5.00 per 
cubic foot, F. 0. B. cars, Rockville. 

We are agreeable to negotiate upon these conditions a 
contract on your standard form of contract but do not desire 
to execute a contract that would accept any conditions of 
(hat portion of the contract which Rockville Granite Cor¬ 
poration has heretofore performed or agreed to perform. 

Premier Granite Quarries, Inc. 

(signed) C. R. Stolz 
President 

i\ 8. We place as a condition to this proposal that we be 
permitted to use of the prices and conditions for the pur¬ 
chase and securing of all necessary rough stock as extended 
to vou in agreements between D. M. W. Contracting Com- 
panv, Inc., and Texas Pink Granite Company, Inc., 
261 dated August 14th, 1940, and guarantee from Texas 
Pink Granite Company, Inc. referring to these agree¬ 
ments. 

Further that you will pay direct to Texas Pink Granite 
Company, Inc., upon our request, advance payments for the 
purchase of rough stock to extent set forth in agreements 
of August 14th, 1940, for such shipments of rough stock 
which we will certify as to being acceptable and for use on 
this contract and for a total quantity not exceeding 11,000 
cubic feet. Such advance payments to Texas Pink Granite 
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Company, will be charge against our total contract price 
and be deducted from payments due us for material deliv¬ 
ered. Such deductions, however, shall be prorated to the 
extent they reflect cubic foot content of invoiced and shipped 
finished material. 

Deliverv shall he made to commence within two weeks 
* 

after receipt of shop schedules and any other requisite in¬ 
formation we would request, and delivery to us of rough 
stock, and upon the basis of S00 cubic feet per week there¬ 
after to completion. 

Premier Granite Quarries, Inc. 

(signed) C. R. Stolz 
President 

Stolz kept one copy of the above letter, and Mullen trans¬ 
mitted the other three copies to D. M. W. 

15. At the conference, it was represented by officials of 
the D. M. W. Company to Stolz that, according to the esti¬ 
mate, 10,700 cubic feet would be required; and prior to 
September 2S, 1940, Stolz never did have any other knowl¬ 
edge as to the amount required, and he did not have the 
necessary data for determining that for himself. The es¬ 
timate by D. M. \V. and others, as to which he was informed 
at the conference, was the source and reason for Mullen and 
Stolz inserting in the letter of August 14, 1940, the con¬ 
dition that for the price of $49,500.00 the quantity of granite 
should not exceed 10,700 cubic feet, exclusive of curbing. 
(By exact figures, 10,700 cubic feet at $4.44 would be $47,- 
508.00.) 

16. Stolz was not willing to commence the work of 
262 getting out the stone and processing it the next day 
(August 15), as Mullen desired him to do, because 
he (Stolz) preferred waiting until he heard from D. M. W. 
to proceed (Tr. p. 29). Stolz did begin, however, to study 
the diagrams and cards which he had. Three or four days 
later he received proper authority from D. M. W. to pro¬ 
ceed (Tr. p. 30). Stolz then began fabricating some of the 
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stones out of some of his own stock which he had in his 
plant. He did not have the photostatic copy of the list of 
stones, however, until it was received with D. M. W.’s let¬ 
ter of August 23, 1940. (Tr. p. 36; Plaintiff’s Exhibit 5, 
infra.) 

17. As days went by, at least six letters were written by 
1). M. W., on its printed letterheads, to Premier (Stolz) 
prior to September 28,1940, as follows: 

“Job Office: 450 Indiana Ave., N. W. 

Washington, D. C. 

August 21,1940 

Premier Granite Finishing Works 
Llano, Texas. 

Re: East Bldg., Municipal Center 
Washington, D. C. 

Gentlemen: 

We quote to you the following letter of August 16, 1940 
which we received from the Stone Erectors Inc.: 

‘I believe the remainder of the granite for the above job 
is going to be shipped direct from Texas and I wish to re¬ 
route the heavy pieces of granite to the Eckington Yard, 
Baltimore & Ohio Railroad. This is for granite five tons 
or over as w*e have no accommodation for unloading same 
at Jersey Yard. 

‘The light pieces can come through as usual to Jersey 
Yard.’ 

Kindly be guided accordingly. 

Very truly yours, 

D. M. W. Contracting Co., Inc. 
AS/jail By: /s/ Alexander Steinfeld” 
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203 “Job Office: 450 Indiana Ave., N. W. 

Washington, D. C. 
August 22,1940 

Premier Granite Corp. 

Llano, Texas 

Re: East Bldg., Municipal Center 
Washington, D. C. 

Gentlemen: 

This is to confirm the fact that we sent to you the follow¬ 
ing night letter on August 21,1940: 

“Two samples received. One not like small sample—too 
much concentration black spots. Be sure ship stones sim¬ 
ilar to first smaller sample and answer by Western Union 
if safe to submit only sample with even distribution of 
black spots which probably will be approved for field be¬ 
tween steps.’ 

Very truly yours, 

D. M. W. Contracting Co., Inc. 
AS/jah * By: /s/ Alexander Steinfeld 

cc—Mr. Mullen—Phila., Pa.” 

“August 23, 1940 

The Premier Granite Quarries Inc. 

Llano, Texas. 

Re: East Building, Washington, D. C. 
Gentlemen: 

In accordance with arrangements made with Mr. Mullen 
while in Texas last week we are enclosing our form of con¬ 
tract, in duplicate, which we have prepared for your sig¬ 
nature. 

We are also enclosing for the purpose of facilitating and 
cheeking the additional stone required, a photostatic copy 
of a schedule for your records purporting to show, encircled, 
the pieces that have already been received. We feel you 
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will find that same compares favorably with the records fur¬ 
nished you by the Rockville Granite Corp. 

We feel that you will find the contract in accordance 
with our understanding and request that you kindly re¬ 
turn both copies to us promptly, properly signed, sealed and 
all pages initialed, and upon receipt of same w r e will 
264 complete their execution and return one copy to you 
for your files. 

With personal regards, we are 

Yours very truly, 

D. M. W. Contracting Co. Inc. 
IIHL :N By /s/ H. H. Lockhart 

Enc. ’ 9 

“Job Office: 450 Indiana Ave., N. W. 
Washington, D. C. 
August 28, 1940 

Premier Granite Finishing Works 
Llano, Texas. 

Re: East Bldg., Municipal Center 
Washington, D. C. 

Gentlemen: 

We quote to you the following letter which we received 
on August 27,1940 from the Director of Construction: 

‘You are advised, in reply to your letter of August 24, 
1940, that Texas Granite from the Premier Quarries, Inc., 
Llano Texas, may be used for field between main steps, cen¬ 
tral plaza, in lieu of Granite previously approved. 

‘Finish of stone is to correspond with approved sample 
panel at the site.’ 

The sample was not finished properly. Be careful and 
use six-cut finish. 

Very truly yours, 

D. M. W. Contracting Co. Inc. 
By: /s/ Alexander Steinfeld 

AS :hb 
cc—Mullen” 




50 


265 “Job Office: 450 Indiana Ave., N. W. 

Washington, D. C. 
September 17, 1940 

Premier Granite Quarries 
Llano, Texas. 

Re: East Bldg., Municipal Ctr. 

Washington, D. C. 

Gentlemen: 

We received the following letter dated September 16,1940 
from Mr. W. T. Mullen: 

‘We ipiote herein from letter received from Rockville this 
morning: 

‘ “In studying over the curb requirements for the above 
job I notice that our sheet Q and ZZ has a note saying that 
finish is to be 6 cut. Please advise Mr. Steinfeld or any¬ 
one who may be presenting the prints from this sheet for 
figures to be sure to blank out this particular clause because 
specifications clearly call for the standard type of curb used 
bv the District of Columbia, which automaticallv takes care 
of this finish point. Be sure to get these instructions to 
everyone interested, because it may mean quite a difference 
in price.” 

‘Please be guided accordingly.’ 

Verv trulv vours, 

D. M. W. Contracting Co. Inc. 
By: /s/ Alexander Steinfeld 

AS :hb” 
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“Job Office: 450 Indiana Ave., N. W. 
Washington, D. C. 
September 18, 1940 

Premier Granite Quarries 
Llano, Texas. 

Re: East Bldg., Municipal Center 
Washington, D. C. 

Gentlemen: 

Answering yours of September 14,1940, we have had the 
list given there checked by the stone setting con¬ 
tractor. 

266 According to our information now available, the 
following stones are not required: 

A-24, 58, 65,163, 181. 

B-56, 126, 145. 

C-16. 

E-39, 38, 88,117, 144, 148. 

F-28, 52, 78, 79. 

K-33. 

R-67. 

S-107. 

We cannot answer regarding E-lb 1 /*, M-27 and M-49 be¬ 
cause we do not know where they are. They are not shown 
on drawings and we have no knowledge of them. 

All the balance of stones listed in your letter referred to 
above will be required and should be fabricated. 

In addition to above please note that 6 Lamp standard 
bases will be required also. Their location and detail is 
shown on Dwgs. 5-1 and 5-32, which drawings can be sent 
to you if you do not have the information required for de¬ 
tailing. We suggest that you prepare and submit 4 copies 
of your shop drawings for these bases so we can have same 
checked and approved by the Architect. 

Very truly yours, 

D. M. W. Contractin'g Co. Inc. 
By: /s/ Alexander Steinfeld 

As :hb—cc—Mullen 
—cc—Kalin’ * 
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18. The letter of August 14, 1940, supra, was fully ac¬ 
cepted by D. M. W. as the contract upon which Premier 
(Stolz) was to furnish stone, and D. M. W. authorized Pre¬ 
mier to commence work wfithin three or four days after 
August 14, 1940, which Premier did. Premier’s work on 
the stone continued, so that by September 28,1940, Premier 
had loaded two cars with processed stone, and other cars 
were being loaded. A few days before September 28, 1940, 
Premier’s workmen went out on strike, and Mr. Woolin 
went to Texas in an effort to clear up the strike and ex¬ 
pedite the deliveries of stone to the job (Tr. p. 30). 
267 19. D. M. W.’s form of contract (Plaintiff’s Ex¬ 

hibit 8), referred to in its letter of August 23, 1940, 
was not enclosed with that letter (Plaintiff’s Exhibit 2S-E). 
Mr. Woolin later took the contract with him to Texas. Stolz 
did not see it until Woolin arrived on September 28, 1940, 
or a day or two before. 

Events on and about September 28,1940. 

20. While Woolin was at Llano he went through Pre¬ 
mier’s plant and saw the stone which had been completed 
and was being processed. He was pleased with the progress 
which Premier had made and he gave Premier a check for 
the first carload, at the rate of $4.44 per cubic foot (Tr. p. 
41). At that time, Premier (Stolz) had four or five cars of 
stone ready to ship (Tr. p. 42). 

21. The time came when Woolin and Stolz took up con¬ 
sideration of the so-called D. M. W. standard form of con¬ 
tract, which Woolin brought with him. Woolin stated and 
confirmed to Stolz that D. M. W. considered Stolz’s (Pre¬ 
mier’s) obligations to be fully covered by the letter of Au¬ 
gust 14,1940 (Tr. p. 42). Referring specifically to the con¬ 
tract of September 28, 1940, Woolin told Stolz that he 
(Stolz) was not to go by the general plans, but was to cut 
the granite only by the diagrams to be furnished by D. M. W. 
(Tr. pp. 42, 47; Plaintiff’s Exhibit 9 (sample diagrams); 
and Tr. p. 54.) Stolz had no copy of the general plans and 
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had no access to any copy. (Tr. p. 46.) Woolin stated that 
Stolz would not be expected or obligated to have granite 
cutters and fitters on the job at Washington, but if any error 
occurred, D. M. W. would advise Stolz, and he (Stolz could 
have some granite cutter in Washington do the neces- 
268 sary work (Tr. p. 42). At no time was Stolz (Pre¬ 
mier) requested to have stonecutters and stonesetters 
on the job (Tr. pp. 49, 50, 53), and all of the actions and 
conduct of both parties after September 28, 1940, were in 
accordance with these statements and representations of 
Woolin. 

22. In direct connection with the execution of the Sep¬ 
tember 28 contract, Woolin also stated and represented as 
true to Stolz that since they already had a contract in the 
form of the letter of August 14 and D. M. W.’s acceptance 
of it, the only reason and purpose of Woolin desiring the 
new standard form executed was to satisfy the officials of 
the District who were connected with the job; that it was 
only for the record (Tr. pp. 42-43). 

23. On September 28, 1940, Woolin and Stolz executed 
the contract bearing that date (Plaintiff’s Exhibit 8). The 
following is a copy of the most important portions of Ar- 
tcles II and XVIII of that contract: 

“Article II. The party of the second part shall and will 
well and sufficiently perform and finish in a thoroughly 
workmanlike manner, under the direction of the party of 
the first part, and to the satisfaction of the Architect, the 
Owner of said premises and the party of the first part fur¬ 
nish at their own cost and expense, all labor and materials, 
tools and equipment, etc. and perform all work required or 
necessary to furnish, fabricate and deliver when and as 
directed, by the first party, FOB Cars Llano Texas all re¬ 
maining granite required to complete said project, in strict 
accordance with plans and specifications (Pages 65 to 72 
Inc.) prepared by Nathan C. Wyeth, Municipal Architect, 
including all addenda, general conditions, special stipula- 
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tions and subject to all conditions of the contract between 
the first party and the owner. * * * ” 

“Article XVIII. And it is hereby mutually agreed be¬ 
tween the parties hereto that the sum to be paid by the 
party of the first part to the party of the second part for 
said work and material shall be ($49,500.00) Forty Nine 
Thousand Five Hundred and no/100 Dollars, subject to ad¬ 
ditions or deductions on account of alterations, additions or 
omissions as hereinbefore provided, and that such sum shall 
be paid in installments as follows: 

269 “Three Dollars and fifty ($3.50) cents per cubic 
foot within three days after material has been de¬ 
livered *on cars, "Washington, D. C. The balance, less 10% 
of said unit price, on the 25th day of the succeeding month. 
Adjustments up to the contract price less 10% shall be made 
on final delivery. The 10% retainer shall be payable upon 
completion and acceptance of the building by the owner. 
Curbing shall be paid for on receipt of payment therefor 
from the owner and shall be $2000.00 less 10% retainer. 

# • # 7 ? 

24. As will be seen, the typewritten portion of Article 
XVIII is a verbatim copy of the method-of-pavment clause 
appearing in the August 14 contract. But the September 
28 contract failed to include the first part of paragraph 
numbered 1 of the August 14 contract, which contained the 
condition that the granite requirements should not exceed 
10,700 cubic feet, exclusive of curbing, and fixed the unit 
price of $4.44 per cubic foot. 

Acts of the Parties. 

25. Premier shipped 27 carloads of stone from Texas to 
the job in Washington. An invoice covered each car (Plain¬ 
tiff’s Exhibit 17). Two copies of each invoice were sent 
to D. M. W. as the shipments progressed. Besides formal 
parts, each invoice was an itemized statement showing the 
identifying numbers of the stones included in the car cov¬ 
ered by the invoice, the cubic footage of each stone, the 
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total cubic footage of all the stones in the car, the price of 
$4.44 per cubic foot, and the total amount in dollars and 
cents. Thus, as to car No. 1, the computation of the amount 
was shown as follows: 

“Total cube 480-6 @ $4.44 $2,131.20”. 

Each of the 27 invoices, except No. 24, shows the price of 
$4.44 per cubic foot being charged for regular work. In¬ 
voice No. 24 referred to some special stones at special 
270 (increased) prices which were duly authorized by 
D. M. W. 

26. The invoices thus received became the basis for 
D. M. W.’s computation of the amount to be remitted to 
Premier. 

27. On December 25,1940, an adjustment became due with 
respect to all shipments through November, which consisted 
of eight (8) cars. D. M. W. did not compute the adjust¬ 
ment promptly “due to the illness of Mr. Lockhart,” one 
of its officials who attended to the account of Premier and 
made the remittances (Plaintiff’s Exhibits 18-L and 30; cf. 
Plaintiff’s Exhibits 18-B through 18-AA). But on January 
6, 1941, the adjustment computations were made and a 
check for $1,042.57 was sent to Premier with a letter read¬ 
ing ns follows (Plaintiff’s Exhibit 18-L): 

“January 6, 1941 

Premier Granite Quarries, Inc. 

Llano, Texas. 

Be: East Bldg. Municipal Center, Wash. D. C. 
Gentlemen: 

Enclosed will be found our check in the amount of $1042.57 
on account of contract in connection with the above men¬ 
tioned project. We are also attaching a statement showing 
how the amount has been determined. This remittance com¬ 
pletes payment up to ninety (90) percent of your November 
1940 invoices as per the terms of contract. 
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This remittance was due on December 25,1940 but due to 
an illness of tbe writer same was somewhat delayed as well 
as payment incident to shipment #14. We sincerely regret 
this delay and the writer extends his personal apologies. 

Yours very truly, 

D. M. W. Contracting Co., Inc. 


By /s/ H. H. Lockhaht 

HHL :MM” 

* 

271 2S. The “statement showing how the amount has 

been determined” (Plaintiff’s Exhibit 30-B) is a car¬ 
bon copy of a handwritten computation, as follows: 


Shipt. #1 

T&NO 45425 

V 

o 

00 

2 

4 4 

45377 

548' 

3 

i 4 

45457 

410' 

4 

44 

45411 

3ir 

5 

4 4 

45287 

515' 

6 

4 4 

45436 

408' 

7 

44 

45290 

255' 

8 

44 

45431 

343' 


Less 10% retainer 


3,270' @ $4.44 $14,518.80 

1,451.88 


Less previous payments: 


10-15-40 

Premier 

1,680.00 

28 

u 

1,839.50 

11- 4-40 

4 4 

1,230.00 

9 

< i 

933.00 

13 

11 

1,545.00 

15 

l c 

1,224.00 

12-11-40 

a 

1,029.00 

11-29-40 

u 

765.00 


$13,066.92 


10,245.50 


2,821.42 
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9-23-40 Texas Pink 

Granite Co. Inc*. 937.50 
9-28-40 Texas Pink 

Granite Co. Inc. 841.35 1,778.85 

$1,042.57” 

29. Upon receiving 1 the above letter, Premier wrote a let¬ 
ter to D.M.W. (Plaintiff’s Exhibit 30-A), as follows: 

“Jan. 8th, 1941. 

D.M.W. Contracting Co., Inc., 

Brooklyn, N. Y. 

Gentlemen: 

We thank you for the checks received today to apply on 
your account with us, however there is an error in the 
amount sent us for the retainer and below we give you our 
records so that you may see just how we arrive at the 
272 balance due on the eight cars. 

Shipment No-1 T&NO 45425 480' 

No-2 T&NO 45377 548' 

No-3 T&NO 45457 410' 

No-4 T&NO 45411 311' 

No-5 45287 515' 

No-6 T&NO 45436 408' 

No-7 T&NO 45290 255' 

No-8 T&NO 45431 343' 

3270' @ $4.44.. .$14,518.80 
Less .10% Retainer 1,451.88 

$13,066.92 
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10,245.50 
$ 2,821.42 

Less amount paid to Texas Pink Granite Co 

for 2399 Cu. Ft. @ .50<* 1,199.50 

Balance due Premier $ 1,721.92 

Note: 3270' shipped in 1st eight cars of which 871 cu. ft. 
was Premier Granite Quarries stock, and 2399 cu. ft. was 
Darragh stock. We are still due $679.35 balance on the 1st 
eight cars. 

Yours very truly, 

Premier Granite Quarries, Inc.” 

30. The data shown in Premier’s computation, supra, was 
correct, as shown, except in the last subtraction an error 
was made: the balance due Premier was $1,621.92 instead 
of $1,721.92, and consequently when the $1,042.57 check was 
credited, a net balance of $579.35 remained due instead of 
$679.35 as stated in the “Note”. 

31. D.M.W.’s deduction of $1,778.85 as the amount 
273 paid, or the amount for which D.M.W. was obligated 
to pay, to Texas Pink Granite Company, was errone¬ 
ous. Premier (Stolz) had fabricated considerable stone 
from its own stock in its plant, and the whole of the partial 
payment amount of $3.50 per cubic foot was due on this, 
without deduction; some rough stock had been obtained by 
Stolz from Texas Pink Granite Company, and as to the 
stones fabricated from that stock, D.M.W. should have de- 


Less previous Payments 


Oct. 

15, 

1940 

$1,680.00 

i i 

28, 

1940 

1,839.50 

Nov. 

4, 

1940 

1,230.00 

< C 

9, 

1940 

933.00 

i i 

13, 

1940 

1,545.00 

i i 

15, 

1940 

1,224.00 

Dec. 

11, 

1940 

1,029.00 

< < 

29, 

1940 

765.00 
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ducted from Premier 50 cents per cubic foot, the amount 
so deducted being due and owing by D.M.W. direct to Texas 
Pink Granite Company. Stolz’s figures were correct accord¬ 
ing to the invoices, which have never been questioned, as 
shown by the following tabulation: 



Cu. ft. 

Cu. ft. 

Deduction 

Car No. 

at $3.50 

at $3.00 

at 50^ cut. ft. 

1 

480 


$ 0.00 

2 

391 

157 

78.50 

3 


410 

205.00 

4 


311 

155.50 

5 


515 

257.50 

6 


408 

204.00 

7 


255 

127.50 

8 


343 

171.50 

Totals 

871 

2,399 

$ 1,199.50 


It therefore follows that $1,199.50 was the most that 
D.M.W. could correctly deduct for Texas Pink stock in¬ 
cluded in the first 8 carloads. D.M.W. did nothing further 
about Premier’s letter pointing out the error in the amount 
remitted, $1,042.57; on the contrary, it seems to have ac¬ 
cepted the correction as proper. Stolz banked the 
274 check and gave D.M.W. credit on account, and this 
was proper. 

32. As will be seen, both D.M.W. and Premier used the 
unit price of $4.44 per cubic foot as the basis for determin¬ 
ing the amount due for granite shipped, “as per the terms 
of contract.” Their minds were in perfect accord on that 
point on January 6 and S, 1941, when eight carloads had 
been shipped, and when more than three months had elapsed 
since the execution of the September 28, 1940, contract. 

At this point, it is important to note that the September 
28 contract contains no provision whatever, or any refer¬ 
ence to, the amount of $4.44 per cubic foot, yet the parties 
themselves—for a long time prior to the litigation—used 
that figure as the basis for settling their accounts to date. 
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33. Shipments continued, so that through December 1040 
fourteen (14) carloads had been shipped, and another ad¬ 
justment became due January 25, 1941. On January 31, 
1941, D.M.W. sent Premier a check for $1,809.43, with a 
covering letter (Plaintiff’s Exhibits 31), as follows: 

“January 31,1941 

Premier Granite Quarries, Inc. 

Llano, 

Texas. 

Re: E. Bldg. Municipal Center, 

Washington, D. C. 

Gentlemen: 

Enclosed will be found our check in the amount of 
$1809.43 on account of contract in connection with the above 
mentioned project. We are also attacking a statement 
showing how the amount has been determined. This remit¬ 
tance completed payment up to ninety (.90) per cent of your 
December 1940 invoices as per the terms of contract. 

A summary of how the amount was determined is as 
follows: 

275 Shipments 1 through 14, 5669 C. E. @ 4.44 $25170.36 
Less 10% retainer 2517.03 


$22653.33 

Less previous payment 17442.50 


$ 5210.83 

3401.40 


$ 1809.43 

We are charging the above to your account and ask that 
you adjust your records accordingly. 

Yours verv trulv, 

D. M. W. Contracting Co. Inc. 

By /s/ H. H. Lockhart. 


Less advance to Texas Pink Granite 
Co. Inc. including retainer, 5669 
C. F. @ .60 


HHL :MM” 
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The following is a copy of the handwriting “statement” 


attached to the above letter 

• 


“Premier Granite Quarries Inc. 

East Bidg 





Wash D C 

Shipt 1 Car T&NO 45425 

480' ) 


2 “ 

i l 

45377 

548' ) 


3 “ 

L L 

45457 

410' ) 


4 “ 

i i 

45411 

311' ) 


5 “ 

i L 

45287 

515' ) 


6 “ 

i i 

45436 

408' ) 


7 “ 

i i 

45290 

255' ) 


8 “ 

ii 

45431 

343' ) 


9 “ 

i i 

2230S 

523' ) 


10 “ 

C i 

45298 

304' ) 


11 “ 

L i 

? 

414' ) 


12 “ 

C 6 

9 

396' ) 


13 “ 

i i 

45274 

361' ) 





5268 C.F. @ 4.44 $23,389.92 


Less 10% 2,338.99 






$21,050.93 

Previous payments as 

follows: 






8451.50 


10-15-40 * 

1680. 

12-11-40 

1029. 


28 

1839.50 

11-29-40 

765. 


11- 4-40 

1230. 

12 -9-40 

2481. 


9 

933. 

12-16-40 

2430. 


13 

1545. 

12-23-40 

1083. 


15 

1224. 


16239.50 



8451.50 16,239.50 


$ 4,811.43 
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Less advances to Texas Pink Granite Co. 


526S C F @ .60 


276 Shipt #14 12/31/40 


401 C F @ 4.44 


10% 

Paid 

1203.00 

Danagh 


401 @ 60 

240.60 

5268 



60 


3,160.S0 


$ 1,650.63 
158.80 


$ 1,809.43 

1780.44 

178.04 

1602.40 

1443.60 

158.80 


3160.80” 

From the above, it will be seen that again D. M. IV. used 
the unit price of $4.44 per cubic foot as the basis for de¬ 
termining the amount due Premier for granite shipped, and 
I this was more than four months after the execution of the 
September 28 contract. 

34. The above calculation was not correct: it deducts 60 
cents per cubic foot as due to Texas Pink Granite Company, 
instead of the correct amount, to wit, 50 cents per cubic 
foot. The over-deduction of 10 cents per cubic foot 
amounted to $526.S0 as to the 5268 cubic feet in cars 1 to 13: 
and it amounted to $40.10 as to the 401 cubic feet in car 14. 

Stolz credited D. M. W. with the $1,809.43 check as on 
account, and this was proper. 

35. Other shipments having been made, a third adjust- 
i ment became due February 25, 1941. On March 4, 1941, 
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D. M. W. sent Premier a vlieck for $766.26 with a covering 
letter (Plaintiff’s Exhibit 18-Y), as follows: 

“March 4, 1941 

Premier Granite Quarries, Inc. 

Llano, 

Texas. 

Re: East Building, 

Municipal Center, 

Washington, D. C. 

277 Gentlemen: 

Enclosed will be found our check in the amount of $766.26 
on account of contract in connection with the above men¬ 
tioned project. We are also attaching a statement showing 
how the amount has been determined. This remittance com¬ 
pleted payment up to ninety (90) per cent of your January 
1941 shipments as per the terms of contract. 

A summary of how the amount was determined is as 
follows: 

Date 

1941 
Jan. 7 
10 
17 
24 
29 




7509 


Rockville Granite Corp. 


1A 

Milwaukee 61333 

3437 

2A 

Great North 65349 

256'5 

3A 

Great North 91011 

283'6 


8392 / 6 


p. No. 

Car Initials & Number 

Previous statement, 

Cubic Feet 


Shipts. 1-14 inc. 

5669 

15 

T & NO No. 2162S 

316 

16 

T & NO No. 45314 

390 

17 

T & NO No. 45432 

267 

18 

T & NO No. 45435 

336 

19 

T & NO No. 45289 

531 
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8392'6 Cu. Ft. © $4.44 $37262.70 

Less 10% retainer as per contract 3726.27 

33536.43 

Less previous payments thru sliipt 

#19 * $22962.50 

Less payment to Rockville Granite 
Corp." 3700.00 


Less advance to Texas Pink Granite 
Co. Inc. thru Jan. 1941 (a, .60 per 
C. F. 6107.67 32770.17 

Amount of check.$ 766.26 


We are charging the above to your account and ask that 
you adjust your records accordingly. 

Yours very truly, 

D. M. W. Contracting Co. Inc. 

By: /s/ H. H. Lockhart. 

HHL:MM” 


The following is 

a copy of the handwritten 

“statement” 

attached to the above letter: 


278 East Bldg. 

Wash., D. C. 

March 4,1941 

Date 

Ship. No. 

Car Initials & Number 

Cubic Feet 



Previous statement, 




Shipts. 1-14 inc. 

5669 

1941 




Jan. 7 

15 

T & NO No. 21628 

316 

10 

16 

T & NO No. 45314 

390 

17 

17 

T & NO No. 45432 

267 

24 

18 

T & NO No. 45435 

336 

29 

19 

T & NO No. 45289 

531 


7509 
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RockvVlr Granite Corp. 


1A 

Milwaukee 61333 

343'7 

2A 

Great North 65349 

256'5 

3A 

Great North 91011 

283'6 



8392'6 

83S2'6 Cu. 

Ft. @ $4.44 

$37,262.70 

Less 10% 

retainer as per contract 

3,726.27 



$33,536.43 


Less previous payments thru shipt 

#19 $22,962.50 

Less payment to Rockville Granite 
Corp. 3,700.00 

Less advance to Texas Pink Granite 
Co., Inc., thru Jan. 1941 @ .60 
per C. F. 6,107.67 32,770.17 

Amount of check.$ 766.26 

Again, I). M. W. employed the per-cubic-foot price of 
$4.44 as the basis for settling with Premier as to the granite 
shipped in cars 1 to 19 inclusive. 

36. The above amount of $33,536.43 was correctly de¬ 
termined as the amount owing for shipments 1 to 19 in¬ 
clusive (after deducting the 10% retainer). The interim 
payments by D. M. W. on account through shipment No. 19 
are correctly shown at totaling $22,962.50. Payment by 
D. M. W. to Rockville Granite Corp. of $3,700.00 has not 
been questioned. 

The deduction of $6,107.67 as advances to Texas 
279 Pink Granite Company through January 1941, how¬ 
ever, was erroneous. The total granite shipped 
through car No. 19 was 7,509 cubic feet (excluding Rock¬ 
ville cars, of course). Of this amount, 871 cubic feet was 
fabricated by Stolz from his own stock, thus leaving 6,638 
cubic feet of stone which was processed from Texas Pink 
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stock. Accordingly, tlie deduction for Texas Pink stock 
should have been $3,319.00, according to the correct basis 
of 50 cents per cubic foot instead of the erroneous 60 cents. 

37. Through shipment Xo. 19 and including cars 1-A, 
2-A, and 3-A, from Rockville, D. M. W. owed Premier 
$3,554.93 on account, as follows: 


8392-y 2 cu. ft. at $4.44 


$37,262.70 

Less 10% retainer 

Less: 

Previous payments through 


3,726.27 

$33,536.43 

Xo. 19 

$22,962.50 


Payment(s) to Rockville 
Advances to Texas Pink Granite 
Coiqpany through January 
1941, including shipment No. 
19: 

3,700.00 


6-,638 cu. ft. at 50^ 

3,319.00 

29,9S1.50 

Amount due 


$ 3,554.93 


38. Prior to September 2S, 1940, the parties had not in 
any way modified their contract of August 14, 1940, as to 
the unit price of $4.44 per cubic foot for the stone to be 
furnished. D. M. W.’s letter of August 23, 1940, indicated 
that the new form of contract was “in accordance with our 
understanding”, which tends to confirm the fact that the 
new form of contract was not intended to effect any change 
in the price to be paid for the stone furnished. 

280 39. In their letter of December 18,1940, (Plaintiff’s 

Exhibit 27-A), D.M.W. asked Premier to submit a 
price for certain stones to be used in connection with the 
Police Memorial Fountain. Premier quoted $350.00 by tele¬ 
gram (Plaintiff’s Exhibit 27-B). D.M.W. responded by let¬ 
ter (Plaintiff’s Exhibit 27-D) that they could not under¬ 
stand why Premier should charge so much for those stones 
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containing only 53 cubic feet, as they estimated. Premier 
responded by letter of December 27, 1940, (Plaintiff’s Ex¬ 
hibit 27-E), as follows: 

“Dec. 27th, 1940 

D.M.W. Contracting Co. Inc. 

Washington, D. C. 

Attention Mr. Steinfeld:— 

Gentlemen:— 

Reply to your letter of Dec. 23 regarding our quotation 
of $350.00 for Architect sketch J-R-32 will say that the cube 
is 78 cubic feet of stock not 53 as you figure. Same was fig¬ 
ured on a shop cost basis however the total cube figures only 
$4.48 per cube which no doubt you realize is to cheap for 
f rubricating granite. 

You must realize that the curved pieces are hand cut and 
the labor on this is expensive, we figured the height as one 
foot if this is not correct you may deduct. 

We assure you that the $4.44 which our contract sets up 
as an estimated cube price is not covering our cost and that 
we are losing money on every cube shipped but to prove 
that our contract means something to us we are going 
through with the deal. 

We trust that you will find the quotation in order and 
that you will not think that we are trying to overcharge 
you. Kindly let us know if you want us to get the work out 
for you. 

Yours very truly, 

Premier Granite Quarries, Inc. 

By” 

The third paragraph of the above letter showed 
281 clearly to D.M.W. that Premier was processing and 
delivering the stone at the contract unit price of $4.44 
per cubic foot, which—as to these particular stones—was 
increased to $4.48 apparently to absorb the cost of extra 
labor and to make the price an even $350.00 instead of 
$346.32. D.M.W. later authorized Premier to furnish the 
stone at the price of $350.00, and Premier did so. 
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40. In their letter of January 17, 1941, (Plaintiff’s Ex¬ 
hibit 22-0), referring to certain replacements, D.M.W. 
stated: 

“We expect that you allow regular unit contract price on 
these stones.” 

41. In another letter of January 17, 1941, (Plaintiff’s 
Exhibit 20), D.M.W. referred to replacements, and said: 

“for additional orders such as possible shortages in our 
original orders etc., we expect that you invoice us at regu¬ 
lar contract unit price.” (Italics sujDplied.) 

42. Some stones furnished by Rockville had been rejected; 
and in their letter of March 6,1941, (Plaintiff’s Exhibit 21), 
D.M.W. requested Premier to fabricate others, and said: 

“You can bill us for these stones at contract unit price 
and we will backcharge this to Rockville Granite Corp.” 

43. See also letters of January 6, 1941, January 31, 1941, 
and March 4, 1941, quoted above, making periodic settle¬ 
ments or adjustments on the basis of the unit price of $4.44 
per cubic foot shipped, and saying that the remittance com¬ 
pletes payments up to 90 percent of certain invoices “as 
per terms of contract”. 

44. D.M.W. did not question any of Premier’s invoices. 
In July 1941, Stolz was at D.M.W.’s office in New 

282 York, at which time he submitted his statement (sub¬ 
stantially the same as Plaintiff’s Exhibit 29), and 
D.M.W. raised no objection to it. (Tr. pp. 124-127.) 

Ultimate Findings of Fact 

45. Premier’s letter or proposal of August 14, 1940, and 
its full acceptance a few days later by D.M.W. constituted 
the complete contract between the parties up to September 
28, 1946. The so-called standard form of contract was in¬ 
tended by the parties to conform to the terms and condi¬ 
tions of the August 14 letter, particularly as to quantity of 
stone and the price to be paid therefor. The parties never 
intended to change or modify, and they did not effectively 
change or modify, their original agreement that the unit 
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price of the stone delivered was to be $4.44 per cubic foot. 
All of the material actions and conduct of each of the par¬ 
ties from the acceptance of the proposal of August 14,1940, 
until the last of the stone was delivered were in conformity 
with their agreement as to the unit price of $4.44 per cubic 
foot. The minds of the parties did not meet on the provi¬ 
sions in the September 28 contract as to the total price to 
be paid for the stone. While the parties always acted in 
conformity with said agreed unit price, the September 28 
contract failed to include provisions covering that matter. 
The omission of such provision was either a mutual mis¬ 
take, or it occurred as the result of a fraudulent and de¬ 
ceitful design and purpose of Woolin, the fraud and deceit 
being effectuated by the representations made by Woolin to 
Stolz which were, in substance, that the contract already 
existing between them was to remain unchanged; that Stolz 
would not be held to some of the important provisions of the 
contract (see paragraph 21, supra); and that the 
283 only purpose of the new contract was to satisfy some 
District officials connected with the job. (The Audi¬ 
tor here points out that in his opinion the evidence, as it 
stands, is sufficient to justify and sustain a finding that the 
omission occurred either by mutual mistake, or by fraud 
and deceit; but it does not matter which, because the result 
would be the same, to wit: the September 28 contract did 
not express the intention of the parties; nor did the parties 
ever conform to that contract—all of their actions and con¬ 
duct being inconsistent therewith; and consequently said 
contract cannot govern as to what amount, if any, is owing 
for the stone.) 

46. The following is found to be a correct schedule of 
charges against D.M.W. Contracting Company for stone 
delivered and other items as shown: 
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Car. No: 

Cubic Feet: 

Price per Cubic Foot: 

Amount: 

1 

480-6" 

$4.44 

$2,131.20 

2 

157 

a 

697.08 


391 

a 

1,736.12 

3 

410 

a 

1,820.40 

4 

311 

a 

1,380.84 

5 

515 

a 

2,286.60 

6 

408 

a 

1,811.52 

7 

255 

a 

1,132.20 

8 

343 

a 

1,522.92 

9 

523 

a 

2,322.ia 

10 

304 

a 

1,349.76 

11 

414 

tt 

1,838.16 

12 

396 

a 

1,758.24 

13 

360-6" 

a 

1,600.62 

284 

Car. No: 

Cubic Feet: 

Price per Cubic Foot: 

Amount: 

14 

401 

$4.44 

$1,780.44 

15 

316 

a 

1,403.04 

16 

390 

a 

1,731.60 

17 

267 

u 

1,185.48 

18 

336 

a 

1,491.84 

19 

531 

a 

2,357.64 

20 

467 

a 

2,073.48 

21 

470 

a 

2,086.80 

22 

413 

a 

1,833.72 

23 

350 

a 

1,554.00 

24 

346-6" 

$5.33 

1,846.84 


108-2" 

6.24 

674.96 

25 

522 

4.44 

2,317.68 

26 

468 

a 

2,077.92 

27 

221 

a 

981.24 


210 

$6.40 

1,344.00 

Overtime, per invoice 2/5/41 

82.54 
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Replacements, per invoices of 
February 12, 1941, (Plaintiff’s 
Exhibits 17-GG, 17-HH, and 17-11) 
Labor on stones X-77, X-78, X-79, 
per letter and invoice 2/13/41 
Overtime, per invoice 2/24/41 
4 pieces for Police Memorial Fountain 
Stone shipped from Rockville: 

Car: Cu. Ft.: 

1- A 343-7 

2- A 256-5 

3- A 283-6 

883 ft. plus, @ $4.44 
285 

Replacements, per invoice 4/9/41 
(Plaintiff’s Exhibit 17-CC) 

Curbing stone shipped from Mt. Airy, 
charged at same amount paid therefor 
bv D.M.W. 


995.35 

112.35 
39.44 

350.00 


3,920.52 


$437.86 

1,633.95 


Total Charges $57,700.47 

47. The following is found to be a correct schedule of 
credits to which D.M.W. Contracting Company is entitled: 




Paid or 

Payments 



Due Texas 

made 

Car. No.: 

Cubic Feet: 

Pink Granite Co.: 

to Premier 

1 

480 


$1,680.00 

2 

157 

$78.50 

471.00 


391 


1,368.50 

3 

410 

205.00 

1,230.00 

4 

311 

155.50 

933.00 

5 

515 

257.50 

1,545.00 

6 

408 

204.00 

1,224.00 

7 

255 

127.50 

765.00 
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8 

343 

171.50 

9 

523 

261.50} 

10 

304 

152.00^ 

111 

12 

> 810 

405.00 

J 

13 

361 

180.50 

14 

401 

200.50 

15 

316 

158.00 

16 

390 

195.00 

17 

267 

133.50 

18 

336 

168.00 

19 

531 

265.50 

286 

Car No.: Cubic Feet: 

Paid or 
Due Texas 
Pink Granite Co, 

20 

467 

$233.50 

21 

470 

235.00 

22] 

23' 

| 763 

381.50 

24' 

346-6" 


25 

108-2" 

522 

. 1 

261.00 

26 

468 

234.00 

27 

221 


210 

Adjustment Checks: 

January 6, 1941 
January 31, 1941 
March 4,1941 

Totals 

$4,664.00 


Payments made by D. M. W. to Rockville 
Granite Corp. 


1,029.00 

2,481.00 

2,430.00 

1,083.00 

1,203.00 

948.00 

1,170.00 

801.00 

1,008.00 

1,593.00 

Payments 

made 

to Premier 

$1,401.00 

1,410.00 

2,289.00 

2,521.80 

1,566.00 

1,404.00 


1,042.57 

1,809.43 

766.26 


$37,172.56 


3,700.00 
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Other Payments: 

2/24/41 For overtime 82.54 

3/26/41 For overtime (PI. Ex. 22-X) 39.44 

Credit for check given to Stolz in New York 100.00 

Paid or to be paid to North Carolina 
Granite Corp. for curbing 1,633.95 

Other credits admitted by Stolz, per 
his statement (Plaintiff's Exhibit 
29), explained as follows: 

December 17, 1940 20C/L T.P. 4,020.46 

December 18, 1940 2 C/L T.P. 372.12 

January 28, 1941 2 C/L T.P. 518.43 

March 20, 1941 C/L T.P. 155.34 

March 20, 1941 C/L T.P. 179.13 

287 Cost of dressing stones, paid by D.M.W., 

and credit admitted by Stolz $ 72.22 


Total Credits $48*046.19 

48. The following is found to be a correct summary of the 
account between C. R. Stolz, Assignee of Premier Granite 
Quarries, Inc., and the D. M. W. Contracting Company: 

Total charges. $57,700.47 

Total credits. 48,046.19 


Balance owing.$ 9,654.28 

49. The allegation of D. M. W. in its Third Defense, to 
the effect that the west carving block was not of the thick¬ 
ness required by the contract, has not been sustained by evi¬ 
dence. Said carving block, as furnished, conformed to the 
dimensions called for by the drawings, and it was inspected 
and accepted by D.M.W. Accordingly, D.M.W. is not en¬ 
titled to any damages against Premier or Stolz, and is not 
entitled to any set-off against either, in connection with said 
carving block. 
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50. The allegations of D.M.W. in its Fourth Defense are 
not sustained by evidence; however, in his answer and at 
the hearings, Stolz admitted that D.M.W. is entitled to a 
credit of $72.22 for “dressing stones’’, and this item has 
been included in the schedule of credits, supra. 

51. The counterclaim of D.MW. (which is but an adop¬ 
tion of its Third and Fourth Defenses) is not sustained by 

evidence. 

288 52. The construction work was completed, and was 

accepted by the District of Columbia as of May 5, 
1941 (Dist. of Col. Exhibit Xo. 2, filed herein January 11, 
1943), subject to some deductions not material to the claim 
here. 

53. Stolz presented his statement of account to Mr. 
Woolin; president of the D.M.W. contracting Company, at 
Woolin’s office in New York, sometime in July, 1941, but 
the exact date is not shown (Tr. 124-127); and it is pre¬ 
sumed here that the statement was presented on the last 
day of July, 1941. No objection was made to the account, 
presented, although Stolz remained in New York for about 
a week, at Woolin’s request. The account as presented was 
substantially correct, and interest on the final balance 
herein ascertained would seem to be allowable, in the 
Court’s discretion, to the claimant Stolz (Section 28-2708, 
D. C. Code, 1940). 

54. And now, after due consideration, and in view of the 
foregoing findings of fact, the Auditor states his conclu¬ 
sions of law, as follows: 

First. The intervenor, C. R. Stolz, is the lawful assignee 
of Premier Granite Quarries, Inc., and is entitled to recover 
of and from the D. M. W. Contracting Company the balance 
owing for stone furnished to it by the Premier Granite 
Quarries, Inc. 

Second. Said C. R. Stolz, assignee, is entitled to recover 
of and from the D. M. W. Contracting Company and its 
sureties, Hartford Accident and Indemnity Company and 
Aetna Casualty and Surety Company, upon their comple- 
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tion bond dated August 17,1939 (copy filed herein on Janu¬ 
ary 11, 1943, Dist. of Col. Ex. No. 3; another copy, Plf. Ex. 
34), the sum of $9,654.28, being the balance due and owing 
for stone delivered to said D. M. W. Contracting Company 
by Premier Granite Quarries, Inc., with interest thereon 
from August 1, 1941, and costs, including the ex- 
289 pcnses of the reference to the Auditor. 

Third. The counterclaim of the defendants should 
be dismissed. 

Fourth. All evidence admitted under the reference was 
competent and material, and therefore all pending motions 
to strike evidence should be finally overruled. 

55. A total charge of $750.00 is made for all services ren¬ 
dered and expenses incurred under the reference, which sum 
includes $159.75 paid to Messrs. Hart, Dice, and Harkins, re¬ 
porters, for reporting and furnishing a transcript of the 
testimony and proceedings at the hearings. 

56. Notices of the filing of this report have been prepared 
and delivered to the Clerk for mailing to Messrs. Maurice 
Friedman and Oliver F. Busby (attorneys for intervenor), 
Munsev Building, and "Messrs. M. Walton Hendry and Ber¬ 
nard J. Gallagher (attorneys for defendants), Union Trust 
Building, Washington, D. C. 

57. All papers and records in the case are herewith re¬ 
turned. 

Respectfully submitted, 

Fred J. Eden, 

Auditor. 

Dated, October 24,1945. 
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290 Filed Nov 20 1945 

Defendant’s Exceptions to the Report of Fred J. Eden, Audi¬ 
tor, and Points of Authority in Support Thereof 

In taking- exceptions to the Auditor’s report in the above- 
entitled case, D. M. W. Construction Co., Inc., and its sure¬ 
ties, herein called the Defendants, specifically reserve their 
right to move the Court to suppress this report on the 
ground that Fred J. Eden was without jurisdiction to make 
a report since his report is based upon testimony taken be¬ 
fore the former Auditor, A. Leftwich Sinclair. The In- 
tervenor therefore was required by law to try this case de 
nova upon the death of the previous auditor. 

Finding No. 11—Defendants except to Finding No. 11 
with reference to the alleged conference of Stolz, Woolin, 
and Greenberg on the ground that it is totally immaterial 
to the issue in this case namely, that the parties are bound 
by the formal written contract entered into between them, 
dated September 28, 1940, and all prior negotiations are 
merged therein. 

Finding No. 12—Defendants’ except to the allegations 
made in this finding with respect to the conference referred 
to and particularly the allegation that there was not suffi¬ 
cient data available from which the total amount of the 
contract could be determined, as such allegations are totally 
immaterial for the reasons cited under exceptions to Find¬ 
ing No. 11. 

291 Finding No. 13—Defendants’ except to the allega¬ 
tions in this Finding on the ground that these allega¬ 
tions relate to matters prior to the execution of the formal 
contract of September 28, 1940, entered into between the 
parties, and the formal contract was a lump sum contract 
and not a unit price contract at the rate of $4.44 per cubic 
foot, F. 0. B. cars, Llano, Texas, and further, for the 
reason that this finding is contrary to the affidavit of D. M. 
Woolin, filed herein. 

Finding No. 14—The facts alleged in this Finding are ex¬ 
cepted to on the ground that they are totally immaterial to 



77 


the issues in this case for the reason that all the facts al¬ 
leged herein relate to negotiations prior to the execution of 
the formal contract of September 28,1940, and the letter of 
August 14, 1940, referred to in this Finding, is not made a 
part of the written contract entered into subsequent thereto, 
dated September 28,1940. 

Finding No. 15—Defendants’ except to the allegations 
made in this Finding on the ground that the facts alleged 
occurred prior to the execution of the formal written con¬ 
tract of September 28, 1940, and are therefore immaterial 
to the issues in this case. Defendants further except to this 
finding for the reason that the Auditor has failed to quote 
herein from the second paragraph of the formal contract of 
September 28,1940, referring to the plans and specifications 
in question, reading as follows: 

“* * * copies of which plans and specifications are on file 
in the office of the party of the first part and have been ex¬ 
amined and delivered to the party of the second part.” 

D. M. W. Contracting Co., Inc., is party of the first part 
named in this contract and Premier Granite Quarries is 
party of the second part. 

Defendants further except to this finding on the ground 
that the Auditor failed to find that at the date of the signing 
of the formal contract of September 28, 1940, in accordance 
with the above-quoted excerpt Plaintiff had examined the 
plans and specifications in question as set forth in the said 
contract of September 28, 1940. 

Finding No. 16—Defendants except to the facts alleged in 
this Finding as being totally immaterial to the isues in this 
case for the reasons set forth in previous exceptions 
hereto. 

292 Finding No. 17—Defendants except to all the let¬ 
ters quoted in this Finding except the letter of Au¬ 
gust 21, 1940, as being immaterial to the issues in this case 
for the reasons set forth in previous exceptions hereto. 

Finding No. 18—Defendants except to the first sentence 
of this Finding as contrary to the evidence in this case. A 


formal contract of September 28,1940, was- executed by the 
parties. This contract contained the terms upon which 
Premier Granite Quarries, Inc., agreed to furnish the stone 
in question. The letter of August 14, 1940, was not the 
contract entered into between the parties but was merely 
a part of the prior negotiations which were merged in the 
subsequent written formal contract of September 28, 1940. 

Findings Nos. 19, 20, 21, and 22—These Findings are ex¬ 
cepted to as immaterial for the reason that all prior ne¬ 
gotiations were merged in the formal contract of Septem¬ 
ber 28, 1940, and if this contract did not express the agree¬ 
ment between the parties, Premier should have refused to 
execute the same. In this connection, exception is specific¬ 
ally taken by Defendants to the allegations in Findings Nos. 
21 and 22 with respect to the letter of August 14, 1940, and 
the execution of the formal contract of September 28, 1940. 
Defendants respectfully submit that the citation from the 
record given by the Auditor for these Findings totally fails 
to support the same. At Tr. pp. 42 and 43, relied upon by 
the Auditor for his Findings, the essential statements made 
by Stolz, the only witness produced by the Plaintiff, with 
reference to said letter of August 14, 1940, and the execu¬ 
tion of the formal written contract of September 28, 1940, 
are as follows: 

Q. “All right. Now, what else was said or done by Mr. 
Woolin or by you at that time and place?” 

A. “* * * He brought it with him (meaning the formal 
contract of September 28, 1940) and said that they had 
failed to mail it on down with the letter (referring to the 
letter of August 21, 1940) that he more or less wanted to 
come down anyway, and he held me to it because of the let¬ 
ter that I had given Mr. Mullen (referring to the letter of 
August 14, 1940). And after quite a discussion on it and 
trying to get around signing it, because I didn’t think that 
it fit into the job at all—but he corrected various things in 
the contract. 
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293 “That was what 'he agreement said and probably 
some more I don’t recall, but then we made several 
corrections in his contract (referring to the contract of Sep¬ 
tember 28, 1940). And even at that time, now, he told me 
that it was more or less a form; that I was working anyway, 
working on the job; just to go ahead like I had been, and be 
paid just like our letter of agreement had been, (referring 
to the letter of August 14, 1940) had set out, but that he 
just wanted this contract more or less for record, for the 
job, and to suit the District of Columbia. 

Q. “To suit the District of Columbia? 

A. “Yes. He led me to believe that it was required— 

Mr. Gallagher. “I object. 

The Witness. ‘ ‘ —on the general contract. 

Mr. Gallagher. “I object to what he was led to believe. 

The Auditor. “Objection sustained. 

Mr. Gallagher. “Let him state the facts. 

The Auditor. “Objection sustained. 

“By Mr. Friedman. 

Q. “Will you tell us, as nearly as you can, what it was 
he said? Not your conclusion about it. 

A. “Well, he told me it was necessary to have a written 
contract; every general contractor had to have a written 
contract from his subcontractors. 

Q. “Did he tell you whether or not it was for any pur¬ 
pose? 

A. “As I say, for record. For his record only.” 

It will be seen from the above excerpt taken from the tes¬ 
timony of Stolz and relied upon by the Auditor for his Find¬ 
ings Nos. 21 and 22, that there is not a single word in that 
testimony to bear out the statement of the Auditor that: 

“Woolin stated and confirmed to Stolz that D.M.W. con¬ 
sidered Stolz’s (Premier’s) obligations to be fully covered 
by the letter of August 14, 1940.” 

There is also nothing in the testimony of Stolz cited by 
the Auditor to bear out the statement of the Auditor in 


► 
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Finding Xo. 22, that in connection with the execution of the 
formal contract of September 2S, 1940: 


294 “Woolin also stated and represented as true to 
Stolz that since they already had a contract in the 
form of the letter of August 14, and D. M. WVs acceptance 
of it, the only reason and purpose of Woolin desiring a new 
standard form executed was to satisfy the officials of the 
District who were connected with the job. That was only 
for the record. (Tr. pp. 42-43)” 


It will be noted from the excerpt from Stolz’s testimony 
hereinbefore quoted, that Stolz admitted that “* # * after 
quite a discussion on it * * # ” he tried to get around signing 
this contract because he didn’t think it fit into the job. He 
also admitted, however, that Woolin corrected various 
things in the formal contract and then lie states at the bot¬ 
tom of Tr. p. 42 that they made several corrections in the 
formal contract. 


So far, there is certainly nothing in this to indicate in 
any way that Woolin stated and confirmed to Stolz, as al¬ 
leged by the Auditor, that D. M. W. considered Stolz’s ob¬ 
ligations to be fully covered by the letter of August 14,1940. 
The further statement of Stolz that Woolin told him that 


the contract was more or less a form, that he was working 
anyway on the job, and to go ahead as he had been, and be 
paid like the letter of August 14, 1940, and that he wanted 
the September 28, 1940, contract more or less for record 
and to suit the District of Columbia, is further qualified by 
the following question and answer when he stated with ref¬ 
erence to suiting the District of Columbia : 


“He led me to believe that it was required.” 


and, on objection that he should state the facts and not his 
conclusions, which was sustained by the Auditor, the wit¬ 
ness stated exactly what Mr. Woolin did tell him, and not 
what he merely concluded Woolin meant. In other words, 
he then stated that Woolin told him: 
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“Well, he told me it was necessary to have a written con¬ 
tract ; every general contractor had to have a written con¬ 
tract from his subcontractors.” 

Q. “Did he tell you whether or not it was for any pur¬ 
pose? 

A. “As I say, for record. For his record only.” 

There is certainly nothing in this statement of Stolz’s to 
bear out the Finding of the Auditor that Woolin told 
295 Stolz that the letter of August 14, 1940, constituted 
the contract between them and that the contract of 
September 28,1940, was not the contract between them at all 
but was merely a matter of form. Naturally, every general 
contractor, as Stolz testified Woolin told him, required a 
written contract from his subcontractors for his records as 
well as to satisfy the District of Columbia officials. The 
mere fact, therefore, that Woolin told Stolz that every gen¬ 
eral contractor had to have a written contract from his sub- 
contratcors for his records and also to satisfy the District 
of Columbia officials certainly did not mean that that writ¬ 
ten contract was not worth the paper it was written on, that 
it was a mere formality, and that the parties had some other 
secret contract than the formal contract in question. Fur¬ 
ther, the fact that Stolz testified as shown from the excerpt 
from his testimony quoted herein (Tr. p. 42) that when the 
formal contract of September 28, 1940, was presented to 
him by Woolin, quite a discussion arose on it and he tried 
to get around signing it but numerous changes were made, 
as a result of which he finally signed it, indicates clearly 
that Stolz must have carefully studied this contract before 
he signed it and considered it something else beyond a mere 
matter of form. Otherwise he certainly would not have tried 
to get around signing it and required changes to be made 
in it before he signed it. This testimony positively proves 
that he must have read this contract before he signed it and 
knew all about the provisions therein. Now, if he required 
certain things to be corrected therein, it is strange he did 
not require essential things stated therein corrected before 
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signing it which are most material and involve the real is¬ 
sue in this suit. In this connection, for instance, the Audi¬ 
tor found in Finding Xo. 24 that the September 28, 1940, 
contract failed to include the first part of paragraph No. 1 
of the August 14, 1940, contract (meaning letter of Au¬ 
gust 14,1940): 

“Which contained the condition that the granite require¬ 
ments should not exceed 10,700 feet, exclusive of curbing.” 

This condition which appeared in the first paragraph of the 
letter of August 14,1940, was not included in the Sep- 
296 tember 28, 1940, contract, but in lieu thereof, the 
September 2S, 1940, contract, without any condition 
attached, in Article 18 thereof, reads as follows: 

“And it is hereby mutually agreed between the parties 
hereto that the sum to be paid by the party of the first part 
to the party of the second part for said work and material 
shall be ($49,500.00) Forty Nine Thousand Five Hundred 

and No/100-Dollars subject to additions or deductions 

on account of alterations, additions or omissions as herein¬ 
before provided, and that such sum shall be paid in install¬ 
ments as follows:” 

Then follows the progress payment clause. 

Inasmuch as Stolz required other changes to be made in 
the formal contract of September 28, 1940, before he signed 
it, it is surely strange that he did not require the condition 
attached made in the letter of August 14, 1940, paragraph 
1, that the granite requirements should not exceed 10,700 
cubic feet be inserted in the said article 18 of the contract. 
Inasmuch as he required other changes to be made but did 
not require this change to be made in conformity with the 
provisions of his letter of August 14,1940, before he signed 
the formal contract of September 28, 1940, it is plain that 
his only reason for not doing so was that he agreed to enter 
into the formal contract without the limitation with respect 
to the 10,700 cubic feet being inserted therein. No other 
conclusion can be reached for the reason that there is not 
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one word in the testimony of Stolz that he made any mis¬ 
take in this respect or that any fraud was practiced on him 
by Woolin nor are there any such allegations in the Plain¬ 
tiff’s pleadings. 

It is plain that Stolz knew very well the provisions of the 
contract of September 28, 1940, before he signed it. He 
states himself that there was quite a discussion on it, that 
he tried to get around signing it, but after changes were 
made which he demanded, lie then signed the contract, and 
he says he signed the contract because Woolin told him that 
every general contractor had to have a written contract 
from his subcontractors and for his records. Even if Stolz 
never read the contract before he signed it, he would still 
be bound by it. 

297 We submit therefore that the testimony of Stolz, 
relied upon by the Auditor for his statement that the 
letter of September 14, 1940, constituted the contract be¬ 
tween the parties and the September 28, 1940, contract was 
merely a formal matter and did not constitute the contract, 
is contrary to Stolz’s own testimony and such an allegation 
is totally immaterial in any case, since there is no claim 
of mistake or fraud bv Stolz either in his testimonv or in 
the pleadings of the Plaintiff and certainly no proof of a 
mutual mistake, which would be essential to set aside a 
written contract or to modifying a written contract. 

We have discussed this point at length for the reason that 
practically the entire basis of the adverse Finding in this 
case made by the Auditor is based upon his erroneous con¬ 
ception and construction of the testimony of Stolz (Tr. pp. 
42-43). 

Finding No. 23—This Finding is excepted to because it 
fails to quote other important provisions of the contract of 
September 28, 1940. See the following provisions of this 
contract. Second paragraph reading, in part, as follows: 

< < # * # copies of which plans and specifications are on file 
in the office of the party of the first part and have been ex¬ 
amined by and delivered to the party of the second part. 
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(Referring to tlie plans and specifications in question). 

Article 2. “It is understood that in case stones are re¬ 
jected by the owner (meaning the District of Columbia) 
replacements will be rushed with all speed by working over¬ 
time in shop and shipping with fastest methods.” 

Article S. “The party of the second part shall make no 
claim for additional work unless the same shall be done in 
pursuance to written order from the party of the first part, 
and notice of all such claims shall be made to the party of 
the first part in writing before the next ensuing payment, 
or shall be considered as abandoned by the party of the sec¬ 
ond part.” 

Article 16. “The assignment, transfer or subleting by 
the party of the second part of this contract, in whole or 
in part, or any interest therein, or of any money due, owing, 
or to become due by reason of the terms hereof, without the 
written consent of the party of the first part, shall be void.” 

298 The latter part of Article 18, reading as follows: 

“Provided, that before each payment, the party of the 
second part shall furnish to the party of the first part an 
affidavit on a form satisfactory to the party of the first part 
indicating the items of material and labor furnished at the 
request of the party of the second part, by whom furnished, 
the amount due, owing or to become due therefor and pro¬ 
cure the delivery to the first party by the materialmen of 
duplicates of all material bills and statements and present 
receipted bills showing the payment of all such material, 
and duly receipted payrolls and individual affidavits on 
form satisfactory to first party indicating full payment to 
each of his (their) employees of wages earned during the 
preceding payroll periods and provided that, prior to final 
payment, the party of the second part shall deliver to the 
party of the first part, in addition to the affidavit required, 
duly executed releases of the party of the first part from 
each of the materialmen or sub-contractors of the party of 
the second part together with a similar relase executed by 
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the party of the second part. In the event any items for 
such labor and material are unpaid, the party of the first 
part is authorized to make such payment direct out of any 
moneys, payable to the party of the second part, and the 
party of the first part may at any time, if it so desires, make 
direct payment to the labor employed by the party of the 
second part, and the party of the second part for itself and 
its sub-contractors, materialmen and employees, hereby ex¬ 
pressly waives the right to file any lien or claim against the 
premises and money earned by the party of the first part; 
and further, that if at any time there shall be any lien or 
claim for moneys due or to become due, for which if estab¬ 
lished, the party of the first part might be made liable, and 
which would be chargeable to the party of the second part, 
the party of the first part shall have the right to bond said 
lien or otherwise discharge the same and to retain out of 
any payment then due or thereafter to become due, an 
amount sufficient to completely indemnify it against such 
lien or claim with interest together with the expense inci¬ 
dent to discharging such lien or defending suit to enforce 
such lien or claim, including any premiums charged for a 
bond and any attorneys fees and disbursements all of which 
the party of the second part agrees to pay. And should 
there prove to be any claim after all payments are made, 
the party of the second part shall refund to the party of 
the first part all moneys that the latter may be compelled to 
pay in discharging and defending the same. Any lien or 
other incumbrance, until removed, shall preclude any and 
all claim or demand for any payment whatever under or by 
virtue of this contract. 

Finding No. 24—This Finding is excepted to because it 
indicates that the first part of paragraph 1 of the alleged 
August 14, 1940, contract was intended to be a unit price 
contract rather than a lump sum contract. With respect to 
the unit price of $4.44 referred to in the letter of August 14, 
1940, the first paragraph contains the following sentence; 
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299 ’ “That D. M. W. Contracting Co. shall make prog¬ 

ress payments for which purpose a unit price of $4.44 
per cubic foot is established payable as follows:” 

Findings Nos. 24 to 45, both inclusive—These Findings 
are excepted to by Defendants as immaterial since a unit 
price of $4.44 was the unit price agreed upon for the sole 
and only purpose of making partial or progress payments, 
as is clearly shown both by the excerpt hereinbefore quoted 
from the first paragraph of the alleged contract of August 
14,1940, and also by the verbatim copy from this same para¬ 
graph of the letter of August 14, 1940, into Article 18 of 
the formal contract of September 28, 1940. The use of the 
unit price of $4.44 for making partial or progress payments 
both prior and subsequent to the execution of the formal 
contract of September 28, 1940, therefore has no bearing 
upon the issues of this case as neither of the said contracts 
was a unit price contract but both the said contracts were 
lump sum contracts. The verbatim copy from the alleged 
contract of August 14,1940, of the progress payment clause 
into Article IS of the formal contract would otherwise make 
no sense whatever. Further, the specific language used in 
the alleged contract of August 14, 1940, namely, that this 
unit price was established for the sole purpose of making 
progress payments, clearly shows that not even the alleged 
contract of August 14,1940, was intended to be a unit price 
contract at $4.44 per cubic foot, particularly as that con¬ 
tract in paragraph 1 was the same as Article 18 of the for¬ 
mal contract of September 28, 1940 in providing for the 
payment of a same lump sum of $49,500.00. In other words, 
both contracts are lump sum contracts and the unit price 
was established only for the purpose of making progress 
payments. This is clearly and specifically shown by the 
language of both of said contracts. 

Finding No. 45—This finding is excepted to on the ground 
that the alleged contract of August 14,1940, was part of the 
prior negotiations and was therefore merged in the subse¬ 
quent formal contract of September 28,1940, and on the fur- 
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ther ground that the unit price agreed to in both the 
300 alleged contract of August 14, 1940, and the subse¬ 
quent formal contract of September 28, 1940, was 
agreed to by the parties for the sole purpose of making 
progress payments. Defendant further alleges that neither 
the alleged contract of August 14, 1940, nor the subsequent 
formal contract was a unit price contract but that, on the 
contrary, both provided for the same lump sum, that is, 
$49,500.00, and further that the act of the parties making 
and receiving payments at the rate of $4.44 per cubic foot 
was not therefore inconsistent with the provisions of the 
formal contract of September 28, 1940, as alleged by the 
Auditor. 

For these reasons, Defendants contend that there was 
neither mutual mistake nor fraud in omitting provisions 
from the formal contract which would have made either that 
contract or the alleged August 14,1940, contract a unit price 
contract instead of a lump sum contract. It is plain from 
the language used by the parties in both instances that the 
parties never at any time intended, nor did they enter into 
a unit price contract, and their actions at no time were in¬ 
consistent therewith. Further, Plaintiff in his pleadings has 
never alleged fraud, deceit or mistake and no such claim 
lias been made by testimony of any witness in this case. 

For the reasons stated, it is submitted that the conclu¬ 
sions reached by the Auditor in this Finding are in error 
and we respectfully invite attention at this point to our 
discussions made in our exceptions hereto to Findings Nos. 
21 and 22 wherein we have quoted from the testimony of 
the Defendants’ witness, Stolz, (Tr. pp. 42-43) cited by 
the Auditor in support of his statements made in these 
Findings. 

Finding No. 51—This finding is excepted to by Defen¬ 
dants on the ground that the affidavit of D. M. Woolin was 
not considered and the record hereinbefore referred to 
clearly indicates that the former Auditor, A. Leftwich Sin¬ 
clair would either have considered certain portions of the 
same as evidence or granted a continuance. 
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Finding No. 53—Defendants except to this Finding for 
the reason that no consideration was given to the affidavit 
of D. M. AYoolin, either as evidence or as grounds for grant¬ 
ing a continuance, and for the further reason it was because 
of Defendants’ refusal to honor Plaintiff’s account 
301 that a dispute arose which resulted in these proceed¬ 
ings. Moreover, the sureties are not liable under the 
bond until a demand is made upon them. 

Defendants further except to the statement made in this 
Finding that interest on the final balance seemed to be al¬ 
lowable in the court’s discretion from the first day of July 
1941. In connection with this latter exception attention is 
invited to the provisions of the latter part of Article 8 of 
the contract quoted in these exceptions herein to Finding 
No. 23. It will be noted in the provisions of Article 18 of 
the contract it is plainly stated that before any payment is 
made on the contract, which includes the final payment, the 
Plaintiff shall furnish to the D. M. W. Contracting Co., Inc., 
on a form satisfactory to the D. M. W. Contracting Co., 

Inc., showing items of material and labor furnished, at the 
request of the Plaintiff, by whom furnished, the amount due, 
owing or to become due therefor, etc. There is no allega¬ 
tion whatsoever made by the Auditor that either the Plain¬ 
tiff or Stolz ever complied with these provisions of the con¬ 
tract and therefore, on the specific terms of this provision 
of the contract, the final payment now claimed by Stolz 
never has become due from the D. M. W. Contracting Co., 

Inc., and is not due even at the present date. 

Finding No. 54—Defendants except to the first conclusion 
of law stated in this Finding for the reason that in accord¬ 
ance with the provisions of Article 16 of the contract, quoted 
herein in these exceptions to Finding No. 23, the assign¬ 
ment, transfer, or subletting by the Plaintiff of this con- < 
tract in whole or in part or any interest therein of any 
money due, owing or to become due by reason of the terms 
hereof “without the written consent” of the D. M. W. Con¬ 
tracting Co., Inc. “shall be void”. There is no allegation 
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whatsoever made by the Auditor in this or any other Find¬ 
ing that the D. M. W. Contracting Co., Inc., ever consented 
to the assignment of the contract by Premier Granite Quar¬ 
ries, Inc., to C. R. Stolz nor has any evidence whatsoever 
been presented in this case by C. R. Stolz showing that 
D. M. AY. Contracting Co., Inc., consented to the al- 
302 leged assignment of the interests of the Premier 
Granite Quarries, Inc., in the contract in question, 
that is to say, the formal written contract of September 28, 
1940. Therefore, under explicit terms of the contract, the 
assignment is void and C. R. Stolz is not the lawful assignee 
of Premier Granite Quarries, Inc., as alleged by the Audi¬ 
tor, and has no standing whatsoever in these proceedings 
and is not entitled to the alleged balance owing for stone 
furnished to the D. M. W. Contracting Co., Inc., by the Pre¬ 
mier Granite Quarries, Inc., either under the alleged con¬ 
tract of August 14,1940, quoted in Finding No. 14 and exe¬ 
cuted by the Premier Granite Quarries, Inc., or the formal 
written contract of September 28, 1940. 

Defendants except to the second conclusion of law of the 
Auditor in this Finding on the same grounds as stated in 
the exceptions taken to the first conclusion of law of the 
Auditor in this Finding and also for the reasons stated in 
the exceptions to Finding No. 53. In addition, Defendants 
except to the Finding that C. R. Stolz is entitled to recover 
from the sureties of the D. M. W. Contracting Co., Inc., for 
the reason that there is no allegation by the Auditor and 
no evidence that demand has been made upon the bond of 
the D. M. W. Contracting Co., Inc., and for the further 
reason that the said C. R. Stolz, intervenor herein, has not 
complied with Title I, Section 804, of the District of Colum¬ 
bia Code, 1940 edition. 

Defendants except to the third conclusion of law for the 
same reasons as stated in exceptions to Finding No. 51. 

Defendants further except to this report of the Auditor 
and every part thereof on the ground that: 

The Auditor, A. Leftwich Sinclair, who presided over and 
heard all of the evidence submitted herein, died before ren- 
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dering a report. For this reason, the present Auditor, Fred 
J. Eden, was without jurisdiction and the intervenor was 
therefore required by law to try this case de nova upon the 
death of the previous Auditor. See the following authori¬ 
ties : 

53 Cor. Jur. 714, Par. 101, 102. 

Devlin vs. New York, 9 Daly (X.Y.) 334; How. Pr. 163 
303 In re Plumb, 7 N. Y. S. 493; 

Carpenter vs. Shepardson, 46 Wis. 557; 1 N. W. 173; 

People ex rel Brignall vs. Lewe, 383 Ill. 549; 50 X. E. (2d) 
577. . 

The Auditor, F. J. Eden, failed and refused to give any 
consideration whatever to the affidavit of D. M. Woolin, 
filed herein. However, the record herein clearly shows that 
on February 15, 1945, the former Auditor clearly indicated 
that if the Plaintiff refused to stipulate to what facts 
Woolin would testifv if called as a witness that he would 
either give consideration in his report to the facts stated 
in the affidavit of Woolin as evidence or at least he would 
consider the affidavit of Woolin as grounds for granting a 
continuous and a granting to the Defendant of a reasonable 
time to submit whatever evidence Defendant could submit. 

The record further shows that at a subsequent hearing 
the Plaintiff refused to stipulate to any of the facts stated 
in the affidavit of Woolin and the former Auditor, A. Left- 
wich Sinclair, thereupon requested both parties to file briefs 
on the following: 

a. As to whether any of the facts stated in the affidavit 
of Woolin might be considered as evidence by the Auditor. 

b. As an alternative whether or not the affidavit was suffi¬ 
cient for the granting of a continuance by the Auditor for 
the purpose of permitting either side to submit additional 
evidence. 

Briefs were filed in accordance with this ruling of the 
Auditor. However, the former Auditor died before giving 
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consideration to these briefs or making a ruling thereon. 
The record clearly indicates that undoubtedly had the for¬ 
mer Auditor lived to make a ruling, he would at least have 
given Defendant a reasonable time to submit such addi¬ 
tional evidence as it could submit in the event he ruled that 
he could not give any consideration to any of the facts 
stated in the affidavit as evidence. These facts clearly illus¬ 
trate why the law is so well settled that when an offi- 
304 cer appointed by this Court to hear testimony and 
rule on the law and facts dies before rendering a de¬ 
cision or making a report or ruling, the case must be tried 
de nova. 

In further support of Defendants’ exceptions to the Au¬ 
ditor’s report Defendants submit the following: 

When this case was called for hearing on October 17, 
1944, the Defendant’s witness, David M. Woolin, was ill, 
recuperating from a heart attack. Defendant’s counsel was 
advised of Woolin’s condition on October 16, the day be¬ 
fore the hearing. Both the auditor and plaintiff’s counsel 
were promptly notified by telephone, and it was the sug¬ 
gestion of the Auditor that, in view of this development, the 
hearing proceed as far as possible without Woolin. At the 
conclusion of the hearing, which went through October 17, 
18, and 19. 1944, Defendant requested postponement until 
Woolin had recovered sufficiently to testify, and at the re¬ 
quest of the Auditor, filed witji him an affidavit of Mr. 
Woolin’s New York physician stating that Woolin had suf¬ 
fered coronary thrombosis and was not in physical condi¬ 
tion to appear in Washington to testify. The Auditor 
thereupon continued the case. At the conclusion of this 
hearing. Defendant’s counsel verified by direct telephone 
call to Mr. Woolin that he was unable to testify. (Tr. 185, 
186) 

At a hearing set by the Auditor on December 18. 1944. 
Defendant submitted further an affidavit of a Florida physi¬ 
cian to the effect that Mr. Woolin was too ill to testify for 
a period of six months. The affidavit was dated December 
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11,1944. Against those medical affidavits, the Plaintiff sub¬ 
mitted an affidavit of a private investigator in Florida, who 
claimed that 

“Woolin should be considered in well enough physical 
condition to both travel and give testimony.” 

Previous to the time that the Plaintiff, Stolz, submitted 
this investigator’s affidavit, he had been invited bv Defen- 
dant to satisfv himself of Woolin’s physical condition bv 
making his own medical examination. (Tr. 188) Plaintiff, 
however, never had Woolin examined by a physician. It 
can hardly be denied that the opinion of physicians con¬ 
cerning the physical condition of a man who has suf- 
303 fered a heart attack is infinitely more reliable than 
that of a detective, who was not shown to have any 
medical ’knowledge whatever. The Defendant’s evidence as 
to the physical condition of Mr. Woolin is, therefore, un¬ 
contradicted. 

On January 19, 1945, Defendant was served with a mo¬ 
tion by Plaintiff, (1) to recall the case from Auditor and 
fix a date for final hearing, or (2) to require Auditor to con¬ 
duct final hearing, to speed proceedings, and file report by 
date certain. This motion came on his argument before 
Mr. Justice McGuire, and after reviewing the Defendant’s 
medical affidavits, he directed Defendant to comply with 
rule 10 of the rules of this Court by filing, by February 15, 

1944, a sworn statement of the material testimony of the 
witness Woolin, and at the same time, Justice McGuire di¬ 
rected Plaintiff’s counsel, if he were not satisfied with 
Woolin’s sworn statement, to propound interrogatories to 
Woolin. At the hearing set by the Auditor on February 15, 

1945, Defendant duly filed with the Auditor Woolin’s sworn 
statement, complying with rule 10 and the order of the 
Court. After preliminary examination of Woolin’s sworn 
statement at this hearing, the Plaintiff’s counsel stated: 
(Tr. 206) 
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Mr. Friedman: “I would be willing to go so far as this, 
your Honor. I would be willing to go through this page 
by page and indicate just what I would agree the man would 
testify to out of that.” 

The Auditor: “And at the same time, I presume, indi¬ 
cate the portion to which you would object.” 

Mr. Friedman: “Yes, sir. I think we can agree on this 
matter which I might indicate and then submit the matter 

to vour Honor for consideration.” 

* 

The Auditor then adjourned the hearing to February 21, 
1945, to permit Plaintiff’s counsel to examine Woolin’s 
sworn statement. At the hearing on February 21, 1945, 
Plaintiff’s counsel reversed his position and refused to stip¬ 
ulate to any part of Woolin’s sworn statement upon the 
ground that certain parts of it were not admissible in evi¬ 
dence, and also refused to proceed by interrogatories. 

As the case now stands, the Auditor, Fred J. Eden, has 
filed a totally ex parte report. Defendants submit 
that it is clearly unjust and unfair under all the cir¬ 
cumstances and facts herein related that it should be 
306 decided ex parte and that because of the death of the 
former Auditor, A. Leftwich Sinclair, the Auditor 
Fred J. Eden, was without jurisdiction and the intervenor 
therefor is required to retry this case de nova upon the 
death of the previous Auditor. 

The Auditor alleges that the letter of August 14, 1940, 
written by Premier Granite Quarries, Inc., and quoted by 
the Auditor in his Finding No. 14, was the real contract en¬ 
tered into between the parties. Premier Granite Quarries, 
Inc., and the D. M. W. Contracting Company, Inc., and that 
the formal written subsequent contract, signed by the same 
parties, was executed either through mutual mistake or 
fraud on the part of D. W. Woolin and the D. M. W. Con¬ 
tracting Company, Inc., whereas the Defendants contend 
that the alleged contract of August 14, 1940, was merely a 
letter or part of the prior negotiations; that all prior nego¬ 
tiations, including the letter of August 14, 1940, were 
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merged in the subsequent written contract of September 
28, 1940; that the formal contract of September 28, 1940, 
governs the issues in this case; that no claim is made in 
the intervening petition of the said C. R. Stolz filed herein 
that the said contract of September 28, 1940, was entered 
into through mutual mistake or that D. W. Woolin of the 
D. M. W. Contracting Company, Inc., secured the signature 
of Premier Granite Quarries, Inc. (C. R. Stolz, president) 
to the said contract of September 28, 1940, through fraud 
or deceit; that neither said Premier Granite Quarries, Inc., 
nor C. R. Stolz has ever claimed either prior or subsequent 
to the filing of the intervening petition herein that the said 
contract of September 28, 1940, was entered into through 
mutual mistake or was procured by D. W. Woolin through 
fraud or deceit. 

• ##•##•••• 

324 Filed Nov 20 1945 

Motion to Suppress the Report of Fred. J. Eden, Auditor. 
Filed November 2, 1945, and Points & Authorities in 
Support Thereof. 

Now come the D. M. W. Contracting Co., Inc., Hartford 
Accident and Indemnity Co., and Aetna Casualty and 
Surety Co., by their attorneys and move the Court to sup¬ 
press the report of Fred J. Eden, Auditor, filed in this cause 
on November 2,1945. The grounds for the motion are that: 

1. The Auditor, A. Leftwich Sinclair, who presided over 
and heard all of the evidence submitted herein, died before 
rendering a report. For this reason, the present Auditor, 
Fred J. Eden, was without jurisdiction and the intervenor 
was therefore required by law to try this case de nova upon 
the death of the previous Auditor. See the following au¬ 
thorities : 

53 Cor. Jur. 714, Par. 101, 102. 

Devlin vs. New York, 9 Daly (N.Y.) 334; How. Pr. 163 

In re Plumb, 7 N.Y.S. 493; 
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Carpenter vs. Shepavdson, 46 Wis. 557; 1 N.W. 
173; 

325 People ex rel Brignall vs. Lewe, 3S3 Ill. 549; 50 
N.E. (2d) 577. 

The Auditor, F. J. Eden, failed and refused to give any 
consideration whatever to the affidavit of D. M. Woolin, 
filed herein. However, the record herein clearly shows that 
on February 15, 1945, the former Auditor clearly indicated 
that if the Plaintiff refused to stipulate to what facts 
Woolin would testify if called as a witness that he would 
either give consideration in bis report to the facts stated 
in the affidavit of Woolin as evidence or at least he would 
consider the affidavit of Woolin as grounds for granting a 
continuance and a granting to the Defendant of a reasona¬ 
ble time to submit whatever evidence Defendant could sub¬ 
mit. 

The record further shows that at a subsequent hearing 
the Plaintiff refused to stipulate to any of the facts stated 
in the affidavit of Woolin and the former Auditor, A. Left- 
wich Sinclair, thereupon requested both parties to file briefs 
on the following: 

a. As to whether any of the facts stated in the affidavits 
of Woolin might be considered as evidence by the Auditor. 

b. As an alternative whether or not the affidavit was suffi¬ 
cient for the granting of a continuance by the Auditor for 
the purpose of permitting either side to submit additional 
evidence. 

Briefs were filed in accordance with this ruling of the 
Auditor. However, the former Auditor died before giving 
consideration to these briefs or making a ruling thereon. 
The record clearly indicates that undoubtedly had the for¬ 
mer Auditor lived to make a ruling, he would at least have 
given Defendant a reasonable time to submit such addi¬ 
tional evidence as it could submit in the event he ruled that 
he could not give any consideration to any of the facts 
stated in the affidavit as evidence. These facts clearly illus- 
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trate why the law is so well settled that when an 

326 officer appointed by this Court to hear testimony and 
rule on the law and facts dies before rendering a 

decion or making a report or ruling, the case must be tried 
de nova. 

As the case now stands, the Auditor, Fred J. Eden, has 
filed a totally ex parte report. Defendant submits it is 
clearly unjust and unfair that this case under all the cir¬ 
cumstances and facts herein related should be decided ex 
parte and that the report of Fred J. Eden should be sup¬ 
pressed and the case be reopened and Defendant given at 
least a reasonable opportunity to present whatever evidence 
it can in defense. 

Bernard J. Gallagher 
M. Walton Hendry, 

Attorneys for D.M.W. Con¬ 
tracting Co., Inc. 

#•••##*••• 

327 Filed Dec 19 1945 

Final Judgment 

This cause came on to be heard at this term on the Re¬ 
port of Fred J. Eden, Auditor, filed herein on November 2, 
1945, after due notice to the parties, and the exceptions 
thereto which, while filed herein after the time required 
bv the Rules of this Court, nevertheless were dulv consid- 
ered, and the motion to suppress said Report filed herein 
by D. M. W. Contracting Co., Inc., and its sureties, parties 
to this cause; and after examination of said Report, the 
record and transcript of testimony and proceedings in this 
cause, and the exceptions to said Report filed herein; and 
it appearing to the satisfaction of the Court that the Report 
of the Auditor, and the Finding and Conclusions therein are 
in all respects proper, that said D. M. W. Contracting Co., 
Inc. and its sureties herein have had every reasonable op¬ 
portunity to produce competent evidence in defense of in- 
tervenor’s claim and in support of their counterclaim and 



Lave failed so to do, and !hat the motion to suppress said 
Report and the exceptions thereto filed herein are without 
merit and should be overruled, and that intervenor-plaintiff 
is entitled to recover the sum of $9,654.28 together with in¬ 
terest thereon from August 1, 1941, and costs, including the 
expenses of the reference to the Auditor; it is by the Court 
this 19th day of December, 1945 
328 Ordered, as follows: 

1. That the motion to suppress the Report of the 
Auditor and the Exceptions to said Report filed herein be 
and the same are herebv overruled: and 

v / 

2. That the Report of the Auditor filed herein on Novem¬ 
ber 2,1945 be and the same hereby is adopted as the findings 
of fact and conclusions of this Court; and 

3. That the intervenor-plaintiff, C. R. Stolz, assignee of 
Premier Granite Quarries, Inc., be and he is hereby granted 
a final judgment of recovery against D. M. W. Contracting 
Co., Inc., and its sureties, the Hartford Accident & Indem¬ 
nity Company and Aetna Casualty and Surety Company, 
in the sum of Nine Thousand Six Hundred Fifty-four Dol¬ 
lars ($9,654.28) and twenty-eight cents, with interest 
thereon at six (6%) per centum per annum from August 1, 
1941, until paid, and costs, including the expenses of the ref¬ 
erence to the Auditor in the sum of Seven Hundred Fifty 
Dollars ($750.00) advanced by said C. R. Stolz; and 

4. The counterclaim of said D. M. W. Contracting Co., 
Inc., and its said sureties, Hartford Accident and Indemnity 
Company and Aetna Casualty and Surety Company, be and 
the same hereby is dismissed. 

A. SCHWEIXHAUT, 

Justice . 
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332 Filed Feb 14 1946 

Plaintiff’s Exhibit 8. 

This Agreement, made this 28th day of Sept., 1940, by 
and between D. M. W. Contracting Co. Inc., 2058 Fulton 
St., Brooklyn, X. V., party of the first part, and Premier 
Granite Quarries, Inc., Llano, Texas, party of the second 
part. 

W hereas, said party of the first part on the 17th day of 
August, 1959, entered into a contract in writing (herein¬ 
after referred to as the General Contract) with District of 
Columbia, Board of Commissioners, hereinafter referred 
to as Owner, to furnish certain materials and perform cer¬ 
tain labor necessary for the construction of and completion 
of superstructure, East Bldg., etc., Adm. Group, Municipal 
Center, Washington, D. C. (Base bid accepted without alter¬ 
nates) P.W’.A. Docket Xo. 1018-1-F pursuant to certain 
plans and specifications referred to in said General Con¬ 
tract, copies of which plans and specifications are on file 
in the office of the party of the first part and have been ex¬ 
amined by and delivered to the party of the second part. 

Witnesseth, that in consideration of the covenants and 
agreements herein contained the parties hereto agree as 
follows: 

Article I. The term “architect” as hereinafter employed 
shall be deemed to include the architect directing the work 
as agent of the Owner, or any other person authorized by 
the General Contract to direct or pass upon the work per¬ 
formed oi- materials furnished or the value thereof. 

Article II. The party of the second part shall and will 
well and sufficiently perform and finish in a thoroughly 
workmanlike manner, under the direction of the party of 
the first part, and to the satisfaction of the Architect, the 
Owner of said premises and the party of the first part 
furnish at their own cost and expense, all labor and 
330 materials, tools and equipment, etc. and perform all 
work required or necessary to furnish, fabricate and 
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deliver wlien and as directed, by the first party, FOB Cars 
Llano, Texas, all remaining granite reuuired to complete 
said project in strict accordance with plans and specifica¬ 
tions (Pages 65 to 72 Inc.) prepared by Nathan C. Wyeth, 
Municipal Architect, including all addenda, general condi¬ 
tions, special stipulations and subject to all conditions of 
the contract between the first party and the owner. 

It is understood and agreed that first party will have 
the power and authority to inspect preparatory work done 
in the shops and check if such work is being prepared as 
required by the anticipated progress. It is agreed that in 
case of second parties failure to prepare work and ma¬ 
terials in the shops as necessary for expediting the work 
the first party will be at liberty after two days written 
notice to the party of the second part to terminate this 
contract or at their option to order and furnish such labor 
and materials necessary to produce said materials or equip¬ 
ment and offset the cost thereof against any money due or 
to become due to second party. 

It is agreed that carving, models, painting, anchors, 
dowels, cramps are not included in second party’s contract. 
Second parties will furnish sufficient number of stone fitters 
at all times and in case of second party’s failure to do 
same promptly first party will have the option to order 
fitting done by others and charge all cost incurred there¬ 
from against second party’s moneys, providing that second 
party did not fabricate the stones according to diagrams 
furnished. 

The party of the second part agrees that upon signature 
of this contract will promptly proceed with all preparatory 
work and quarrying of the material contracted for herein 
and hereby assures the first party that timely shipments 
will be made when and as directed by the first party and as 
construction progress requires. 

Tt is agreed that all cutting, drilling, dressing and fitting 
required in setting the work for all other trades shall be 
performed by the second party and that said second party 





100 


will keep a fully authorized representative in Washington 
while the setting will be in progress, and that all details 
and questions will be handled at the job with him. 

Second party will be supplied with a copy of all plans 
and details available and it will be their duty to fit the 
stone to the existing or designed construction and meet the 
conditions to the satisfaction of the owners. Where time 
permits and is practical, field measurements should be taken 
by second party and care to be used to allow ample clear¬ 
ances for steel, concrete, and other materials where it is 
practical. It is understood that in case stones are rejected 
by the owner replacements will be rushed with all speed 
by working overtime in shop and shipping with fastest 
methods. 

Materials shall be delivered to the 1st party in such 
sequence as to allow expeditious setting. Shipments shall 
commence at the rate of 800 cf per week within two (2) 
weeks after receipt by second party of shop schedules and 
other requisite information needed and delivery of rough 
stock to second party. Shipments shall be made at the rate 
of 800 cubic feet minimum thereafter until completion. The 
1st partv is to furnish immediatelv a list of all stones which 
second party is to fabricate and is to secure from Rock¬ 
ville Granite Corporation diagrams, patterns, blue prints 

or anv other information that would be necessarv to fabri- 
• * 

cate these pieces. 

Tt is understood that modifications in connection with 
buttresses and coping on the Plaza, of which all parties 
concerned are to be made familiar, are included as part of 
this contract. It is also a creed that modification as to ma¬ 
terial for a certain section of curbing as mentioned in the 
attached letter, dated July 18, 1940, is also included herein. 

Premier Granite Quarries Inc. shall furnish to the 
D. M. W. Contracting Co. Inc. on Monday morning of each 
2 weeks an affidavit on form satisfactory to T). M. W. Con¬ 
tracting Co. ccrtifving that all labor and materials, freight 
to Llano, etc. have been fully paid. 
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It is agreed and understood that this contract is based 
upon the use of granite from the Texas Pink Granite Co. 
Inc. only in accordance with sample previously approved by 
the owner, and no other materials shall be used in comple¬ 
tion of the work unless specifically agreed to and samples 
are approved by the owner. It is agreed however that 
curbing may be of a different material subject to approval 
by the owner. 

It is understood by the second party that the first 
‘131 party has made an agreement with the Texas Pink 
Granite Co. Inc., Marble Falls, Texas, dated August 
14, 1940, to furnish approved rough stock as required, said 
agreement reading as follows: 

It is hereby agreed that the Texas Pink Granite Com¬ 
pany, Inc. Marble Falls, Texas, will deliver to the D. M. W. 
Contracting Company, Inc. or their agent, granite as re¬ 
quired by them for the completion of the East Building, 
Municipal Center, Washington, D. C. at a price of Sixty 
(60) cents per cubic foot, yielded and payable as follows: 

(f)(V) fifty cents per cubic foot on such blocks accepted 
by D. M. W. Contracting Co. or their agent on cars Marble 
Falls, the balance within thirty days after final acceptance 
of material. 

Deliveries to be made in accordance with directions" of 
1). M. W. Contracting Co. Inc., or their agent, and at the 
minimum rate of 1500 cf per week beginning August 25th, 
1940. 

In event of failure to deliver the quantities of stone at the 
times herein provided the Texas Pink Granite Company, 
Inc., hereby grants authority to the D. M. W. Contracting 
Company, Inc. or their agent to quarry such necessary 
stone themselves from the quarry of the Texas Pink Granite 
Co. Inc. and will permit the use of all equipment and facili¬ 
ties, charging the cost of such quarrying against the con¬ 
tract price herein provided. 

In Witness Whereof the parties hereto have hereunto set 
their hands and seals this 14th day of August, 1940. 



The second party agrees that the cost of materials fur¬ 
nished under said above quoted agreement is included in the 
contract price hereof and the second party agrees to be 
fully obligated under said agreement and will receive the 
benefit of prices, conditions and provisions thereof. It is 
further agreed and the first party is hereby directed by the 
second party to make payment direct to the Texas Pink 
Granite Co. Inc. for said material which has been approved 
as acceptable by the second party and said payments shall 
be charged against the contract price of the second party. 
Payments to the Texas Pink Granite Co. Inc. under this 
agrement and shall be based upon cubic footage of fabri¬ 
cated material yielded. 

The second party agrees to enter into a separate agree¬ 
ment with the Rockville Granite Corporation, Rockville, 
Minn., whereby the second party shall purchase from the 
Rockville Granite Corp., on a fabricated basis, the four (4) 
carloads of Texas pink granite shipped to them by the 
Texas Pink Quarries Co., Inc., Marble Falls, Tex., for use 
in said particular project and which is now on railroad 
siding at Rockville, Minn. Copy of said agreement to be 
furnished to the party of the first part when consummated. 

It is understood and agreed that any agreement pre¬ 
viously had between the second party and the Rockville 
Granite Corporation has been cancelled and is supplemented 
hereby, agreeably to the drawings and specifications 
332 and any addenda and modifications thereof made by 
the said Architect and to the dimensions and expla¬ 
nations thereon, therein and herein contained and anv de- 
tailed drawings of said Architect hereafter furnished, sub¬ 
ject to all general and special conditions contained 
in said contract, specifications, addenda and modifi¬ 
cations, according to the true intent and meaning 
thereof and of these presents, including all labor 
and materials incident thereto or as are usually per¬ 
formed or furnished in connection with such work, all 
of which shall be the best of their respective kinds and shall 
provide at his (their) own expense, all required equipment, 
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tools, scaffolding, implements, cartage, cleaning, heating, 
lighting, wiring, storage space, tests, shop and mill inspec¬ 
tion, molds, photographs, models, water, guarantees, 
samples and permits necessary for the due and proper per¬ 
formance of this contract, and pay all royalties and license 
fees and save the party of the first part harmless from loss 
or annoyance on account of claims or suits of any kind for 
infringement of patents in connection with the work. Any 
work or material shown on the plans and not mentioned 
in the specifications or vice versa shall be taken as though 
shown and mentioned on both. If drawings or specifica¬ 
tions conflict, or if the drawings conflict with the specifica¬ 
tions, the decision of the said Architect must be obtained 
before proceeding with the work, otherwise the party of 
the second part will be held liable to make any change 
necessary to correct any such conflict without expense to 
the party of the first part or the Owner. 

Article III. Should it apjiear that the work hereby in¬ 
tended to be done or the material to be furnished, or any 
of the matters relative to said work or materials, are not 
sufficiently detailed or explained on the said drawings, or 
in the said specifications, the party of the second part shall 
apply to the party of the first part for such other and 
further drawings or explanations as may be necessary, and 
shall conform to the same without extra compensation, as 
part of this contract. In event of any doubt or question 
arising respecting the true meaning of the drawings and 
specifications, reference shall be made to the Architect, 
whose decision thereon shall be final and conclusive. It is 
mutually understood and agreed that all drawings, plans 
and specifications are and remain the property of the Archi¬ 
tect, and are to be returned to the party of the first part 
upon the completion of this contract, and before the final 
payment is made. All work to be done and materials fur¬ 
nished must comply with the laws, rules and regulations of 
the United States, the Municipality, Counties, the State and 
the various Departments and Agencies thereof, and all 
labor and material in addition to that shown on the plans 
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and specifications necessary to so comply with said laws, 
rules and regulations will be furnished by the party of the 
second part hereunder without extra charge. 

Article IV. Should any alteration, addition, or 
333 omission be required in the work shown or described 
by the drawings or specifications, a fair and reason¬ 
able valuation of the work altered, added or omitted shall 
be made, and the sum herein agreed to be paid for the work 
according to the originabplans, specifications, addenda and 
modifications thereof shall be increased or diminished as 
the case may be, but any such change shall not abrogate, 
vary, avoid, or effect the terms of this contract, or extend 
the time of completion fixed hereby, unless expressly agreed 
in writing. And the first party shall have the right at 
any time to cancel this contract and require the second 
party to cease work thereon, in which case the first party 
shall indemnify the second party against any damage di¬ 
rectly resulting from cancellation, except that the second 
party shall not be entitled to compensation for prospec¬ 
tive profits or materials unfurnished. In case the amount 
to be added or deducted from the contract price is not 
agreed to. the valuation of the work added or omitted shall 
be referred to three arbitrators to be appointed as follows: 
one by each of the parties to this contract, and the third 
bv the two thus chosen; the decision of anv two of whom 
shall be final and binding, and each of the parties hereto 
shall pay one-half of the expenses of such arbitration. 
Where work is required to be done, and the parties cannot 
agree as to valuation by reason of any modifications as 
herein provided, the performance of same shall not be de¬ 
layed pending arbitration, but the second party shall never¬ 
theless proceed with the work upon the written order of 
the first party. 

Article V. The party of the second part shall provide 
both in the shops and at the building, sufficient, safe and 
proper facilities at all times for the inspection of the work 
by the Architect or the party of the first part and must 
upon, the request of the party of the first part produce all 
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certificates, affidavits, invoices and vouchers showing the 
qualify of the material used and must upon request take all 
steps necessary to procure the approval of materials and 
must deliver samples thereof and subject such materials 
to tests whenever required. The party of the second part 
shall, within twenty-four hours after receiving written 
notice from the party of the first part, to that effect, pro¬ 
ceed to and remove from the grounds or buildings all ma¬ 
terials condemned by the Architect or the party of the 
first part, whether worked or unworked, or take down all 
portions of the work which the Architect or the party of 
the first part shall condemn as unsound or improper, or as 
in any way failing to conform to the drawings and specifica¬ 
tions, or to the conditions of this contract. The party of 
the second part shall at all times cover and protect the 
work and material to the full satisfaction of the party of 
the first part and exercise due diligence to secure the work 
from injury, and all damage happening to the same, and 
before final acceptance shall be made good by the party of 
the second part. In case he fails to do so said party of the 
first part will have the optional right to do all such pro¬ 
tection that he finds necessarv and charge cost of same to 
the party of the second part. While doing this protection 
the party of the first part assumes no responsibility for 
said work and the responsibility of the party of the second 
part remains in full force. The party of the second part 
will do all necessary cutting, fitting, repairing and patching 
of the work included herein, for and after all other con¬ 
tractors and mechanics, and maintain said work as by said 
general contract required without expense to the party of 
the first part, and will remove from said premises all dirt 
and rubbish which may result from the work done here¬ 
under or caused by the performance of the work contracted 
herein from time to time as the work progresses. In case 
of failure the party of the first part will have the right to 
proceed and do all necessary cleaning which the party of 
the second part neglects to do and shall charge cost thereof 
to the party of the second part. The party of the second 
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part will protect and hold the party of the first part harm¬ 
less from damages arising from the use of patented articles, 
devices or preparations used in connection with the work 
herein mentioned. 

Article VI. The party of the second part shall and will 
proceed with the said work, and every part and detail 
thereof, in a prompt and diligent manner, and to facilitate 
the performance thereof. The foreman and employees of 
the party of the second part shall take orders directly from 
the Superintendent of the party of the first part and the 
party of the second part shall and will do the several parts 
of the work at such times and in such order as the party 
of the first part may direct, and shall and will proceed 
with and wholly finish the said work according to the said 
drawings and specifications, and this contract, in sucli time 
as not to delay the other trades and to insure completion 
of the general contract within the time fixed therein, the 
general contract time being of the essence of this contract. 

The party of the second part agrees that if he (they) 
shall delay the progress of the work, so as to cause any 
damage, for which the party of the first part shall suffer 
or become liable, he (they) shall make good to the party 
of the first part any such damage, including wages of watch¬ 
men, superintendent, overhead, interest, additional cost of 
machinery, equipment and scaffolding, liquidated damage 
payable to the owiicr and others, etc., and the assent or per¬ 
mission of the party of the first part to the delayed finishing 
of the work shall not be or be construed as a waiver of the 
agrement to make good anv damage caused bv such delav 
or default or a forefeiture of such damages. 

Article VTT. The Party of the second part shall not cause 

anv unnecessarv hindrance or delav to other contractors on 

•- * * 

said building, and shall bear all damages done to the work 
of such other contractors and the general contractor in¬ 
cluded by him (them) or his (their) employees, and will re¬ 
pair all damages to adjoining streels, sidewalks and prem¬ 
ises done by him (them) or his (their) employees. 
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Should the party of the second part be obstructed or de¬ 
layed in the commencement, prosecution or completion of 
the work because of conditions not attributable to the party 
of the second part, and which, by the terms of the general 
contract may be ground for an extension of time, he (they) 
shall within twenty-four hours thereafter make claim there¬ 
for in writing, and the party of the first part award and 
certify the amount of additional time to be allowed, if any; 
said time to be the same as shall be allowed by said Owner 
to said party of the first part under the general contract 
aforesaid, for said delay. The party of the first part shall 
have the right, at any time, to delay or suspend the com¬ 
mencement or execution of the whole or any part of the 
work herein contracted to be done, without compensation 
to the party of the second part, other than extending the 
time for completing the whole work for a period equal to 
that of such delay or suspension. 

Article VIII. The party of the second part shall make 
no claim for additional work unless the same shall be done 
in pursuance to written order from the party of the first 
part, and notice of all such claims shall be made to the party 
of the first part in writing before the next ensuing pay¬ 
ment, or shall be considered as abandoned by the party of 
the second part. 

It is understood and agreed that the functions and 
334 powers of the employees of the party of the first part 
are strictly limited to the execution of the work here¬ 
under, as defined by this contract, and that they have no 
authority to make, permit or authorize any alteration, 
change or departure in or from the terms and provisions 
of this contract or the plans and specifications, addenda 
and modifications, or to waive any right of the party of the 
first part. 

The party of the second part hereby distinctly and ex¬ 
pressly declares and acknowledges that, before signing this 
contract he ha , carefully read the same, and 
the whole thereof together with and in connection with said 
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plans and specifications, addenda and modifications and 
the location where said work is to be done, and such in¬ 
vestigation of the work required to be done, and the ma¬ 
terial required to be furnished, as to enable him (them) 
to thoroughly understand the intention of the same, and 
the requirements, covenants, agreements, stipulations and 
restrictions contained in this contract, and the general con¬ 
tract, and in said plans and specifications, addenda and 
modifications; and distinctly agree that he (they) will not 
hereafter make any claim or demand upon the party of 
the first part, based upon or arising out of any alleged 
misunderstanding or misconception on his (their) part of 
the said requirements, covenants, stipulations and restric¬ 
tions; and that any information given to him (them) by 
the party of the first part or others as to the quantities of 
work, prior to, or during the progress of the work, shall 
have no bearing or effect whatsoever upon the total amount 
to be done or paid for in the final settlement, or otherwise 
vary the contract requirements. 

Article IX. The party of the first part will not, in any 
manner, be answerable or accountable for anv loss or dam- 
age that shall or may happen to the said work, or any part 
or parts thereof respectively, or any of the materials or 
other things used or employed in finishing or completing 
the said work, or for injury to any person or persons, 
either workmen or the public, or for damages to persons, 
either workmen or the public, or for damages to adjoining 
property, from any cause which might have been prevented 
by the party of the second part or his (their) workmen, or 
any one employed by him (them), against all which injuries, 
claims, suits, actions, costs and damages to persons, or 
property the party of the second part will properly guard, 
and make good all damage from whatever cause, being 
hereby made strictly responsible for the same. The party 
of the first part may retain from any money due or owing, 
or to become due hereunder, sufficient to indemnify it 
against any such injuries, claims, suits, actions, costs or 
damages, should anv such claim arise. 
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The party of the second part further agrees to furnish 
to the party of the first part within ten days after the 
execution of this contract, a policy of insurnace in a com¬ 
pany satisfactory to the party of the first part, indemnify¬ 
ing it against liability for negligence claims, both public 
and workmens’, and in case of failure to so furnish same 
it is the optional right of the party of the first part to pro¬ 
cure such insurance and charge the cost thereof against the 
contract price herein fixed, or to declare the contract imme¬ 
diately cancelled without notice. 

Article X. The party of the first part will not, under any 
circumstances, be answerable or accountable for any loss 
suffered by the party of the second part by fire or theft, 
but the party of the first part and the party of the second 
part may protect its interest at its option by insurance. No 
materials, equipment, implements, appliances and tools de¬ 
livered on the premises for which claims can be made 
against the first party or his bonding company to form 
part of the works shall be removed therefrom, without the 
consent of the party of the first part, excepting only such 
surplus materials as may remain after completion of the 
work. 

Article XI. The party of the second part shall employ 
such number of men as the party of the first part may 
direct and should the party of the second part at any time 
refuse or neglect to supply a sufficiency of properly skilled 
workmen, or of materials of the proper quality and quan¬ 
tity, equipment and tools necessary to expedite said work, 
or become insolvent, or, in the opinion of the party of the 
first part, fail in any respect to prosecute the work with 
sufficient promptness and diligence to insure its completion 
within the time herein provided or fail in the performance 
of any of the agreements on his (their) part herein con¬ 
tained, the party of the first part shall be at liberty, after 
two days’ written notice to the party of the second part, de¬ 
livered personally or mailed to or left at his (their) resi¬ 
dence or place of business, (address of second party to be 
that last known by the party of the first part) to terminate 
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this contract, and may use any materials, equipment, im¬ 
plements, appliances or tools furnished by or belonging to 
the party of the second part and then on the premises, in 
completing the work; or said party of the first part may 
at its option (said option, if exercised, to be expressed in 
said notice above mentioned) furnish any such labor and 
material, or both, and offset the cost thereof and expenses 
therefor against any money due, owing or to become due 
hereunder to the second party and the second party waives 
its right to make claims for anticipated profit for prepara¬ 
tory work, etc. 

Article XII. Any taxes imposed or which may be here¬ 
after imposed by Municipalities, Counties, State or Federal 
Government upon the value of work or material furnished 
by the party of the second part shall be paid by the party 
of the second part, and the party of the second part accepts 
exclusive liability for any contributions and taxes for un¬ 
employment or other insurance covering the employees of 
the party of the second part, in connection with the work 
herein described. 

Article XIII. The party of the second part shall not 
deal directly with the Architect, the Owner, representatives 
of the Owner, or any other parties or contractors connected 
with said work, but shall handle all matters connected with 
this contract, the work, or the furnishing of labor and ma¬ 
terials, exclusively through the party of the first part, un¬ 
less otherwise directed in writing by the first party and in 
no instance shall proceed with work not in conformitv with 
drawings, and specifications, whether said architect directs 
him to do so or not, without the written consent of the 
first party. 

Article XIV. The party of the second part shall furnish 
a competent representative, with authority, who shall he 
kept constantly on the ground until final completion and 
acceptance of the entire construction, to represent the party 
of the second part for the purpose of receiving notices, 
orders and instructions, and who shall when called upon 
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by the party of the first part report the general progress 
of the work at the building or elsewhere. 

Article XV. The party of the second part agrees not to 
display on or about the premises any sign, trade mark or 
other advertisement, and to remove the same when so di¬ 
rected by the party of the first part. The party of the 
second part agrees that all material, warehouses, tool 
houses, offices or other sheds shall be stored and located as 
directed by the party of the first part and shall be satisfac¬ 
tory to the Architect. 

Article XVI. The assignment, transfer or sub- 
335 leting by the party of the second part of this contract, 
in whole or in part, or any interest therein, or of 
any money due, owing, or to become due by reason of the 
terms hereof, without the written consent of the party of 
the first part, shall be void. 

Article XVII. The party of the second part shall em¬ 
ploy union employees who will work in harmony with all 
other trades, and will comply with all applicable laws, rules 
and regulations with reference to terms, conditions and 
methods of employment. All employees employed or to be 
employed by the party of the second part in the perform¬ 
ance of the work hereunder shall receive and be paid not 
less than the minimum rate of wages in the respective 
trades or calling in which said employees may be employed 
in the locality where the work is performed, without rebate 
or return. 

Article XVIII. And it is hereby mutually agreed between 
the parties hereto that the sum to be paid by the party of 
the first part to the party of the second part for said work 
and material shall be ($49,500.00) Forty-nine Thousand 
Five Hundred and no/100 Dollars subject to additions or 
deductions on account of alterations, additions or omissions 
as hereinbefore provided, and that such sum shall be paid 
in installments as follows: 

Three Dollars and fifty ($3.50) cents per cubic foot within 
three days after material has been delivered on cars, Wash¬ 
ington, D. C. The balance, less 10% of said unit price, on 
the 25th day of the succeeding month. Adjustments up 
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to the contract price less 10% shall be made on final de¬ 
livery. Tiie 10% retainer shall be payable upon comple¬ 
tion and acceptance of the building by the owner. Curbing 
shall be paid for on receipt of payment therefor from the 
owner and shall be $2000.00 less 10% retainer. 

Provided, that before each payment, the party of the 
second part shall furnish to the party of the first part an 
affidavit on a form satisfactory to the party of the first 
part indicating the items of materials and labor furnished 
at the request of the party of the second part, by whom 
furnished, the amount due, owing or to become due therefor 
and procure the delivery to the first party by the material- 
men of duplicates of all material bills and statements and 
present receipted bills showing the payment of all such 
material, and duly receipted payrolls and individual affi¬ 
davits on form satisfactory to first party indicating full 
payment to each of his (their) employees of wages earned 
during the preceding payroll periods and provided that, 
prior to final payment, the party of the second part shall 
deliver to the party of the first part, in addition to the affi¬ 
davit required, duly executed releases of the party of the 
first part from each of the materialmen or sub-contractors 
of the party of the second part together with a similar re¬ 
lease executed by the party of the second part. In the 
event any items for such labor and material are unpaid, 
the party of the first part is authorized to make such pay¬ 
ment direct out of any moneys, payable to the party of the 
second part, and the party of the first part may at any 
time, if it so desires, make direct payment to the labor em¬ 
ployed by the party of the second part, and the party of 
the second part for itself and its sub-contractors, material- 
men and employees, hereby expressly waives the right to 
file any lien or claim against the premises and money earned 
by the party of the first part; and further, that if at any 
time there shall be any lien or claim for moneys due or to 
become due, for which if established, the party of the first 
part might be made liable, and which would be chargeable 
to'the party of the second part, the party of the first part 
shall have the right to bond said lien or otherwise discharge 
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the same and to retain out of any payment then due or 
thereafter to become due, an amount sufficient to com¬ 
pletely indemnify it against such lien or claim with interest 
together with the expense incident to discharging such lien 
or defending suit to enforce such lien or claim, including 
any premiums charged for a bond and any attorneys fees 
and disbursements all of which the party of the second part 
agrees to pay. And should there prove to be any claim 
after all payments are made, the party of the second part 
shall refund to the party of the first part all moneys that 
the latter may be compelled to pay in discharging and de¬ 
fending the same. Any lien or other incumbrance, until 
removed, shall preclude any and all claim or demand for 
any payment whatever under or by virtue of this contract. 

Article XIX. It is further mutually agreed between the 
parties hereto that no payment made under this contract, 
except the final payment, shall be conclusive evidence of the 
performance of this contract, either wholly or in part, 
against any claim of the party of the first part, and no pay¬ 
ment shall be construed to be an acceptance of any defec¬ 
tive work or as a waiver of any of the provisions of this 
contract, and any waiver of any of the terms hereof by 
the party of the first part shall be without prejudice and 
such waiver shall not be deemed to be continuing or in any 
way affecting the other terms, provisions or covenants of 
this contract. 

«••••*•*## 

Article XXI. And the said parties for themselves, their 
heirs, executors, administrators, successors and assigns, do 
hereby agree to the full performance of covenants herein 
contained. 

In Witness Whereof, the parties hereto have executed 
this contract the day and year first above written. 

In presence of: 

D. M. W. Contracting Co. Inc. (L. S.) 

By D. M. Woolin, Pres . (L. S.) 

Premier Granite Quarries Inc. (L. S.) 

By C. R. Stolz, Pres. (L. S.) 
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No. 9223 


D. M. W. Contracting Company, Inc., and its sureties 
Hartford Accident and Indemnity Company and 
Aetna Casualty and Surety Co., 
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vs. 

C. R. Stolz, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 

— 

BRIEF OF APPELLEE 


COUNTER-STATEMENT OF CASE 

The appellee filed his intervening petition below, with 
leave of court, on May 24, 1943 (App. 2), to recover a 
balance due on a contract to furnish certain granite for 
use in the construction of the Muncipal Center, which con- 
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tract was completed in May, 1941 (App. 74). On April 
25. 1944 the lower court, on its own motion, ordered a 
reference to the auditor * * * to take testimony upon 
the issues raised by the pleadings, to make findings of 
fact and conclusions of law, and to report to this Court’* 
(App. 12). The case was calendared for hearing before 
the auditor, and all of appellee's case, both oral and docu¬ 
mentary. was presented on October 17, IS and 19, 1944. 
Other proceedings occurred before the auditor on Feb¬ 
ruary 15 and 27. 1945. All testimony and proceedings 
were stenographically reported and transcribed. The 
transcript (some 219 pages), together with all exhibits, 
was filed in the lower court. (App. 39). With the excep¬ 
tion of but two documents received in evidence, neither 
the transcript of testimony nor the carious exhibits were 
designated for certification to this Court. 

After appellee had completed his case before the auditor, 
counsel for appellants asked for an indefinite continuance 
of the heal ing, basing this request upon an alleged illness 
of one proposed witness, T). M. Wool in, one of the otticers 
of appellant contracting company. The matter was con¬ 
tinued from time to time until appellee’s investigation de¬ 
veloped. to the court's satisfaction, that this witness Wool- 
in was able to conduct his business in New York, travel 
to Florida where he had his winter home, drive a large 
automobile, mix paints, and otherwise demean himself as 
a person fully competent and able to testify, had he been 
so inclined. (App. 17-25). Whereupon, the lower court, on 
February (J. 1945. finally directed the auditor speedily to 
conclude the cause and give it priority of attention and 
action (App. 23. 2fi). 

• 

Some time later A. Leftwieb Sinclair, tin? incumbent 
auditor, died. On July 28, 1945, Fred J. Eden, successor 
auditor, after briefly stating a resume of the foregoing 
facts, requested instructions of the court on three matters, 
namely: Further continuances, concluding the hearings. 
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and whether the auditor should file a report based upon 
the existing record. (App. 2G-28). 

In appellants’ Statement of Case they claim that they 
opposed the auditor’s requests and contended for a term¬ 
ination of the reference because of Mr. Sinclair’s death. 
However, appellants’ position in substance was that, 
either the lower court should have granted an indefinite 
continuance because of Woolin’s alleged inability to testi¬ 
fy, or that the court should have compelled appellee’s 
counsel to stipulate that Woolin's affidavit (R. 45 et seq.) 
submitted by appellants (which indicated that other wit¬ 
nesses might have been called, and whose absence was 
unexplained) should be received in evidence, neither of 
which the lower court saw fit to do. 

At any rate, the court below denied appellants’ request 
for further continuance, deemed the hearings to he con¬ 
cluded and directed the auditor speedily to file his re¬ 
port upon the existing record of testimony and exhibits 
(App. 2S-29). This was done and, after hearing, giving 
full and careful consideration to appellants' untimely ex¬ 
ceptions *• * * * and after examination of said Report, 
the record and transcript of testimony and proceedings 
in this cause * * * ”, the lower court entered a final judg¬ 
ment for appellee (App. 96). 

It is important to note that appellee's testimony, sup¬ 
ported by numerous records and documents of both par¬ 
ties. constituted the only proof adduced. No witnesses for 
appellants were called or produced in support of their al¬ 
leged defense and counterclaim. Indeed, but for the dis¬ 
credited circumstance of Woolin's absence, no effort was 
made to explain appellants' failure to call any witnesses. 
Sever, between the commencement of the hearings on Oc¬ 
tober 17. 11)44, and the dote of the final judgment, Decem¬ 
ber it), 1945, a period of over 11 months, did ang of the 
appellants offer, tender or produce, testimony of any kind 
to contradict or dispute in any manner the case established 
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by appellee. Thus, it will be seen that the lower court was 
presented with and decided what, in effect, amounts to a 
default on the part of the appellants. The case was un¬ 
contested except for the appearance of counsel. The un¬ 
timely exceptions filed by appellants were considered by 
the court. No statement of the points upon which appel¬ 
lants intended to rely was ever filed by them until the 
filing of their brief herein. 

MOTION TO DISMISS APPEAL 

As a preliminary matter appellee moves the Court to 
dismiss the appeal in this cause for reasons set forth here¬ 
inafter. 

The complete record of the proceedings and evidence in 
the action below is not before this Court. Appellants failed 
to present their points upon which they intended to rely, 
as required by Rule 75(d) of the PVleral Rules of Civil 
Procedure. Appellee could not have been expected to fore¬ 
cast appellants’ contentions here. The first time appellee 
was so advised was upon receipt of appellants' brief, and 
they attempt to make argument here bottomed upon mat¬ 
ters containing no support in the record. For example, 
the cont entions made in their Statement (Appellants * 
Brief, p. 3), concerning their opposition to Mr. Eden’s 
requests, have no basis in the record. In their Point 2 
appellants discuss at great length the matter of the con¬ 
tract between the parties, having excerpted a few chosen 
parts of the record of testimony (which are not a 
part of the record per sc), and they have designated but 
two of the numerous exhibits in support of such position, 
in the absence of the transcript of testimony and many 
other cxhibts. Finally, appellants attempt to cap their 
arguments by their Points 3 and 4, without one word in 
this record (apart from the auditor’s report and the final 
judgment) in support thereof. 
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Of course, it may not be of great moment that appel¬ 
lants have also disregarded Rule 17 of this Court by omitt¬ 
ing a Jurisdictional Statement and Summary of Argument 
from their brief; but, taken together with their disregard 
of Federal Rule 75(d) relative to their Points, and their 
omission of the complete record, while urging upon this 
Court that error was committed without support in the 
record therefor, presumes too much; especially in view of 
the recent admonition by this Court in Blake v. Trainer 
(79 U. S. App. D. C. 360, 148 F (2d) 10). 

For these as well as other reasons presented herein, 
appellee respectfully submits that this appeal should be 
dismissed. (Rule 39 of this Court.) 

In the event the foregoing motion for dismissal be not 
granted, or action thereon be deferred pending final dis¬ 
position of tiiis cause, and reserving appellee’s rights un¬ 
der said motion, appellants’ points will be discussed here¬ 
inafter. 


SUMMARY OF ARGUMENT 

Reference to the auditor was made by the court under 
Federal Rule 53. This was not a consent reference under 
Title 16, Chapter 17 of the Code. Appellee’s testimony, 
both oral and documentary, was transcribed and reported 
to the court. Appellants offered no testimony, and their 
actions below are tantamount to a default. 

The auditor filed his advisory report based upon the 
existing record. The lower court arrived at its own inde¬ 
pendent judgment, after hearing, and upon careful con¬ 
sideration of the entire record and proceedings. 

The auditor or master need not see and hear the wit¬ 
nesses (Louisiana r. Mississippi, 282 U. S. 458, 465; 75 L. 
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Ed. 459). The judge made the final determination. The 
fact that the master or auditor filed a report based upon 
a record already made has no bearing upon the ultimate 
and independent determination made by the court since, 
in any event, the report of the master was reviewed by 
the court. (In re Wray, 233 Fed. 418. 0’Grady e. Chau¬ 
tauqua, etc., 33 F (2d) 957. Amundson r. Glos, 271 111. 209: 
110 N. E. 914. Cod /•. Glos, 232 HI. 142: S3 N. E. 529.) 
The lower court’s judgment was arrived at only after giv¬ 
ing careful consideration to and examination of the entire 
record. 

The judgment in such cases will not be disturbed unless 
it is clearly demonstrated that obvious error was made 
{Washington Loan d Trust. Co. r. Colby. 71 App. D. C. 
230, 237: 1 OS F. (2d) 743). 

Appellants’ Points 2. 3 and 4 have no support in the 
record, since isolated excerpts, in disregard of the com¬ 
plete record, are of no aid in determining appellants’ 
assignments. 

On the basis of the record there is no error shown; the 
lower court’s judgment is proper: the appeal should be 
dismissed and the judgment affirmed. 


ARGUMENT 

I 

This case was referred to the auditor who, we may 
assume, is a standing master for this District under Rule 
53(a) of the Federal Rules of Civil Procedure. No spe¬ 
cial appointment was made; the reference was ordered 
on the court’s own motion, to which no objection was inter¬ 
posed by the parties. (App. 12). 
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Despite the delays caused by appellants’ actions below, 
the case of appellee was established before the auditor, 
and every reasonable opportunity was afforded the appel¬ 
lants to adduce proof on their behalf. Whether the auditor, 
who presided when the hearings were held, died, resigned 
or was otherwise removed from office before a report was 
filed, can have no bearing on the question. His report was 
advisory (Berlin r. Evans, 300 Fed. 677,), and the lower 
court, before whom the case always remained, gave care¬ 
ful consideration to the entire proceedings and evidence, 
and heard the case anew, upon the record and proceed¬ 
ings so made, before arriving at its independent conclu¬ 
sion and judgment. Smith v. Brown (C. C. A. 5th, 1925), 
3 F (2d) 926. 

The appellants* arguments are bottomed on the mis¬ 
conceived notion that Title 16, Chapter 17 of the 1940 
(’ode for the District is applicable to this situation. That 
section deals solely with the special type of consent refer¬ 
ence in the nature of award proceedings, which clearly has 
no bearing here. 

It matters not, therefore, whether the officer who report¬ 
ed the evidence heard or saw' the witnesses since (a) the 
issues were uncontroverted and undisputed, (b) the appel¬ 
lants had defaulted by their failure to offer evidence, and 
(c) the lower court, after hearing, arrived at an independ¬ 
ent judgment after carefully reviewing and considering 
the entire record. Appellants never tendered one bit of 
testimony in support of their supposed defense and coun¬ 
terclaim, and no request was ever made by them to pre¬ 
sent any such evidence, even up to the time of entry of the 
final judgment.* It is apparent that appellants desired 
to take their chances on a favorable result while attempt¬ 
ing to reserve their right to impeach the judgment because 

*It is a familiar principle that an equity court has power until the 
Anal decree or judgment has been entered, to hear additional evidence 
and modify or set aside any findings of facts theretofore made. Duke 
Power Co. v. Grecvirood County, (C. C. A. 4th, 1937) 91 F (2d) 665. 
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it happened to go against them, which, of course, they have 
no right to do (Cf. Meyer v. Capital Transit Company, 32 
A (2d) 392). 

Tn Smith v. Brou n (3 F (2d) 92G) the court had appoint¬ 
ed a special master to take and report to the court the 
testimony with conclusions of law and fact, without the 
consent of the parties and without motion therefor. No 
objection to the court’s order was interposed at that time. 
The contention made that the court order was void was 
held without merit. The court also held that such an order 
was discretionerv and no motion for its revocation having 
been made the order was effective. The language of that 
opinion is applicable here: 

i4 It must be said that the defendants acquiesced in 
the order of reference, or, in the absence of objection, 
the court had the right to assume that the reference 
was agreeable to the parties. Not until the master 
was proceeding to take the testimony was there any 
objection to such course, and even then it was pre¬ 
sented to the master and not to the court. That was 
neither the time nor the place to initiate or interpose 
the objection. The record also shows that not until the 
testimony had been taken, and at the time the cause 
was submitted upon the pleadings and testimony for 
final decree, was any objection ever made to the court 
itself to the order (of reference) * * * 

“The order provided for the taking and presenta¬ 
tion of the testimony to the court, and all testimony 

• « • 

bearing on the issues was, as a matter of fact, report¬ 
ed to the court: and upon this testimony , not upon the 
conclusions of the master , the rights of the parties 
were finally adjudged by the court itself, after having 
given two days’ 1 consideration to the pleadings and 
the testimony. Moreover, the conclusions in the de¬ 
cree are supported by the established facts , and there¬ 
fore the. decree was in no sense a mere acquiesence 
in or formal confirmation of the reported findings of 
the master. The court ascertained: the facts and ap¬ 
plied the law independently of the master's conclus¬ 
ions: that is to say, in this case the master was re- 



quired to take and report, and did take and report, 
the testimony in such manner that intelligent action 
thereon might he had hy the court, and upon the plead¬ 
ings and the testimony the court finally determined 
the rights invoiced in the controversy.” (Italics sup¬ 
plied.) 

Thus, in the instant case, the auditor’s report and the 
record of proceedings were filed with the court on Novem¬ 
ber 2, 1945; the appellants’ exceptions were filed on No¬ 
vember 20, 1945, and the entire case was before the lower 
court for consideration until December 19, 1945, when 
final judgment was rendered for appellee (App. 76, 97). 
The judgment recites the careful consideration given to 
the entire case below. That the court ascertained the facts 
and applied the law independently of the auditor’s con¬ 
clusions. is quite apparent.* 


I 


The cases cited by appellants are not applicable. Devlin 
v. Mayor, (9 Daly (N.Y.) 334) is an old case dealing with 
consent references where, apparently, no hearing had been 
held before the deceased referee. People v. Lewe (383 
Ill. 549, 50 N. E. (2d) 577) deals with a mandamus action 
against a judge in a situation involving the discretion of 
the judge in ordering a new hearing where part of the 
contested and disputed testimony had been heard before 
one master, who died, and part before another. It was 
there held that, under such circumstances, the issuance of 
a writ of mandamus would onlv interfere with the exercise 
of' the court's judicial discretion. 


The case of Lincoln r. Portland Cement Co., (49 App. 
D. C. 33, 258 Fed. 505) simply illustrates the practical 
approach to such problems, but it is of no comfort to op- 
pellants. especially because there the evidence was con- 

* Though the court’s independent conclusions and judgment adopted 
the master’s advisory report after giving such careful consideration to 
the entire case, where the findings of a master are full and reasoned, the 
court is not required to indicate in a lengthy opinion all its grounds for 
adhering to the report of the master. Joyce, Inc. v. Fern Shoe Co., 32 F. 
Supp. 401. 
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dieting, and it was only appropriate that the master who 
had heard part of the testimony should hear the balance 
of the case, though his tenure as standing auditor had 
come to an end. 

Appellants' attempted distinctions between consent and 
compulsory references have no application here. It is quite 
apparent that they have fallen into further error and con¬ 
fusion by arguing that no compulsory reference can be 
made on the theory that their constitutional rights might 
be impaired. The practice of reference has been exhaus¬ 
tively treated in Ex Parte Peterson (253 U. S. 300, 64 L 
Ed. 919), and the subject needs no further discussion here, 
except to point out again that the instant case was refer¬ 
red under Federal Rule 53, and appellants apparently are 
not attacking the validity of that rule. 

Eichberg v. U. S. Shipping Hoard , etc. (52 App. D. C. 
194, 2S5 Fed. 928), cited by appellants, simply determined 
that the courts have inherent power in law cases, as well 
as in equity, to make compulsory references for certain 
purposes, so long as the reference does not result in a 
common-law award, absent the consent of the parties. 
Mere, despite appellants’ apparent arguments to the con¬ 
trary, it was the lower court, not the auditor, who made 
the final determination. The auditor performed an advis¬ 
ory service to the court. 

The question then appears to be: Was the lower court 
required to compel appellee to present his case anew mere¬ 
ly that the auditor might re-state and file another report 
on appellee’s uncontradicted testimony? In either event 
it is the court (who neither sees the witnesses nor hears 
the testimony) making the final determination. Where the 
evidence is sharply contlicting and the master must weigh 
the testimony in the light of his observations of the wit¬ 
nesses, their bearing and demeanor on the stand ami, in 
order to weigh and resolve doubts as to tin* credibility of 
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witnesses, perhaps it might be preferred that the auditor 
should see and hear the witnesses. However, even in such 
cases, it lias been held that a master is not required to see 
and hear the witnesses himself, but if lie does not,' the court 
must carefully scrutinize and examine his report. See, for 
example, the case of Louisiana- e. Mississippi (282 U. S. 
45S, 4(>5, 75 L. lid. 45!J), involving much conflicting testi¬ 
mony, where the Court, in an opinion by Mr. Justice Rob¬ 
erts, stated: 

“Mindful of the fact that tin; special master did 
not see and hear the witnesses, we have felt it incum¬ 
bent upon us to study the proofs, documentary and 
oral, to examine the deductions made therefrom, and 
thereby to test the stated conclusions. The preponder¬ 
ance of the evidence supports the master’s findings 
* ♦ * * ’ 

'I’he applicable authorities all support the action of the 
lower court. For example, in the case of In re Wray (233 
Fed. 418), in passing on a similar situation, it is stated: 

‘‘This case is sui generis in that the referee died 
after he had entered an order disallowing thei Zim¬ 
merman claim but before he had perfected his find¬ 
ings. In those circumstances the District Judge made 
an order directing the successor of the deceased ref¬ 
eree to certify tin 1 entire proceedings, together with 
the testimony taken and the exhibits introduced, to 
the District Court where the case was tried de novo. 
Zimmerman whose entire claim was disallowed was 
entitled to have the referee’s findings reviewed by the 
District Court * * * but as no findings had been made 
by the referee there was insufficient proof to show 
the grounds of his decision. However , the judge is 
the ultimate arbiter in bankruptcy matters; the ref¬ 
erees assist and advise him but the final action is that 
of the court.. In the present ease it teas eminently 
proper that the District Judge should review the case 
upon the facts and. law. indeed the circumstances were 
such that it was his duty so to do. If he had adopted 
the conclusion of the referee without examination , 
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Zimmerman would have a right to complain that he 
had never had his day in Court. (Italics supplied.) 

The foregoing decision was cited with approval in O’¬ 
Grady r. Chautauqua Builders Supply Co. (33 F (2d) 
957), where a reference had been made to a referee, as 
special master, by order of court, to hear, try and detenu- 
mine the issues. After taking testimony and hearing argu¬ 
ments, but before rendering a decision the referee died. 
Subsequently, on motion, a hearing de novo on the testi¬ 
mony so taken and documentary exhibits was held before 
the court. It was there held that: 

* 4 There was no irregularity in thus taking over the 
hearing and determination of the issues, since, in any 
event, the decision of the special master was, on ex¬ 
ceptions, reviewable by this Court." 

Again' in Amundson r. Clos (271 Ill. 209, 110 N. E. 914), 
where a reference came to an end by the death of the ex¬ 
aminer without any report of his conclusions, it was held 
that the cause was properly heard by the court on the evi¬ 
dence taken before the master, with liberty to the parties 
to offer'evidence if they saw fit to do so. Here, although 
every opportunity existed and was offered appellants, they 
never saw fit to produce any evidence whatsoever. 

In Co el r. Glos (232 ill. 142, 83 X. E. 529), it was held 
that a court may. in its discretion, have heard the case 
upon the evidence already taken before the master whose 
term had expired, and permit the parties to use such evi¬ 
dence without putting them to the unnecessary expense of 
re-examining the witnesses or having tin* case again re¬ 
ferred to some other master, before whom the testimony 
would have to be taken again. 

Fitchburg Steam Engine Co. r. Potter (211 111. 138, 71 
X. E. 933), is a case wherein the master had disqualified 
himself by adopting the proposed findings and the report 
of counsel for the winning party, without the other side 
knowing this had been done until after the filing of the 
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report. The court ordered another reference and new 
proof for a number of reasons: because the new master 
should not be bound by the rulings of the former master 
on matters of evidence (Jn the instant case no rulings had 
been made by the former auditor): because the new’ master 
ought to have the benefit of seeing witnesses where the 
facts were contested and the oral testimony conflicting. 
(Here the facts never were contested or controverted in 
any manner—indeed appellants never offered any testi¬ 
mony at all); and, finally, because the referee or master 
who heard the case was disqualified and the court, there¬ 
fore, was without power to direct the new master to decide 
issues on testimony and rulings before the first master 
(Here, no rulings had been made by the former auditor, 
except to grant appellants several continuances). For all 
of those reasons—none of which appear here— a reference 
was made to a new master to hear the case anew*. 

ft is submitted that appellants' contentions are without 
merit, and the judgment of the lower court was proper. 

II 

Appellants’ Points 2, 3 and 4 will be dealt with jointly 
herein. Those refer to matter having no support in the 
record. 

It is a familiar rule that the findings of the master, con¬ 
curred in by the lower court, are presumptively correct 
and will not be disturbed unless it is clearly demonstrated 
that there w*as obvious error in law or that the conclusions 
are unsupported by substantial evidence. ( Washington 
Loan <(■ Trust Co. r. Colby, 71 App. D. C. 236, 237, 108 F 
(2d) 743: Berth old-.Jennings Lumber Co. r. St. Louis, 1. 
M. <(; S. By. Co. (0. ('. A. Sth, 1935), SO F (2d) 32; Ather¬ 
ton r. Anderson (C. 0. A. 6th, 1936). 86 F (2d) 518.) 

(a) Under their Point 2, appellants take two isolated 
documents from the mass of testimony and exhibits and 
urge that the auditor and lower court should have closed 
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their eyes to every act and performance of the parties 
and should have excluded everything hut these two docu¬ 
ments to determine the rights and liabilities of the parties. 
Next they point to the contract whiclnthey prepared (App. 
IKS) and Contend that under this instrument appellee obli¬ 
gated himself to furnish all the granite necessary to com¬ 
plete the building at a stated price, instead of the unit 
price of $4.44 per cubic foot as contended and established 
by appellee: despite the fact that the acts of the parties, 
including D.M.W. Contracting Company, clearly recogniz¬ 
ed that appellee was furnishing all the remaining granite 
required at a unit price of $4.44 per cubic foot. Tt would 
serve no useful purpose to review the evidence at length. 
The findings of the auditor, adopted by the lower court, 
are set out very fully at pages 40 to fil) of the Appendix. 
An examination thereof clearly demonstrates that appel¬ 
lants arguments have no support in fact or law. 

It has been held by innumerable decisions that there is 
nothing so highly sacred about a written contract which 
prevents explanation, by parol or other competent testi¬ 
mony, to show the circumstances under which a contract 
has been made, or the precise subject matter to which the 
parties refer. (Smith r. ftrmrn.3 F (2d) 02(>: Restatement 
of Law of Contracts. § 2J7-244.) 

(b) With respect to appellants* Point o, mention only 
need be made of the fact that the auditor's report specifi¬ 
cally .sets out that accounts were continuously presented by 
both appellee and appellant D.M.W. (’ontracting Company: 
and that appellee presented his final statement of account 
in July, 1041. to which said appellant never made objection 
(Findings Nos. 44, r>4. App. (*S, 74). 

(c) In connection with appellants* Point 4, it seems suf¬ 
ficient to state that this. too. is a belated attempt on the 
part of appellants to grasp at straws, because the first 
conclusion contained in the report definitely shows appel¬ 
lee to he the lawful assignee of Premier (iranite Quarries 
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(App. 74), and the lower court's .judgment adopts the find¬ 
ings and conclusions of the auditor and the judgment was 
entered for the appellee (App. J4-!)5). Moreover, had ap¬ 
pellants seen (it to have designated the entire record to 
this Court, the transcript of evidence would show that 
appellants' counsel stipulated that the assignment had 
been properly made, and a duly executed copy of the as¬ 
signment had been filed in the lower court in accordance 
with that stipulation which appellants again conveniently 
omitted for designation on this appeal. 


CONCLUSION 


It is submitted that the contentions of appellants are 
without merit and have no support in the record or in the 
authorities applicable to this type of case. Appellants 
have had their day in Court: they have ignored the oppor¬ 
tunities tendered them to produce testimony on tfieir be¬ 
half: and no other conclusion than that reached by the 
lower court would have been proper. The appeal should 
be dismissed, and the judgment of the lower court should 
be affirmed, with costs. 

Respectf u 11 y submit ted. 

M A PRICK Fr I HUM A N. 

Olivkr F. Bpsby. 

Attornejis for Appellee. 
Munsey Building 
Washington. T). 0. 
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Appellee moves to dismiss this appeal under the above 
rule. Appellee cites the case of Blake v. Trainer, 79 U. S. 
App. D. C. 360; 148 F. (2d) 10 in support of this motion. 
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The Court held in substance in that case that the purpose 
of this rule was to have printed all the material evidence 
bearing on the points relied upon and to avoid the print¬ 
ing: of any immaterial part of the record with respect to 
these points, but in its opinion stated: 

“If therefore counsel in a genuine attempt to comply 
with the spirit of the rules failed to print matter which 
later proves to be material the court can turn to the 
transcript in order that justice may be done or can 
order such matter omitted, to be printed as a supple¬ 
ment to the record. Counsel should realize that the 
whole transcript is always available to the court in a 
hearing of a case.” 

The appellee therefore lias fallen into error in stating that 
the “complete record of proceedings and evidence in the 
action below is not before this Court”. In connection with 
his motion he fails to state that neither at the time of the 
designation of the record or any other time did lie request 
counsel for appellants to furnish him with a statement of 
the points relied upon but on the contrary, joined with 
counsel for appellants in agreeing upon a joint appendix. 

The further statement that appellants attempted to 
make argument based upon matters containing no sup¬ 
port in the record is likewise erroneous. In this connec¬ 
tion, appellee refers to appellants’ brief, page 3, concern¬ 
ing their opposition to Mr. Eden’s request for instructions. 
The support in the appendix for appellants’ statement that 
appellants opposed the request of Mr. Eden is the excep¬ 
tion written on the order of the Court below, filed August 
24, 1945 (App. 29) reading as follows: 

“This order is excepted to bv D. M. W. Contracting 
Company, Inc., Hartford Accident and Indemnity 
Company, Inc., and Aetna Casualty and Surety Com¬ 
pany. 

Bernard J. Gallagher 
Attorney for Defendant” 
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Appellants opposed the granting of this order in open 
court and cited authorities in support of their position 
with respect thereto. Not only that but when the report 
of Fred J. Eden was filed appellants made a motion to 
suppress this report on the same ground that they had 
opposed the order of the Court filed August 24, 1945 (App. 
94) and pointed out to the Court in writing in this motion 
that the death of the auditor A. Lcftwich Sinclair before 
rendering a decision or making a report or ruling ended 
the reference, making it necessary that the case be tried 
de novo. (App. 94-96) 

Appellants therefore submit that there is ample support 
in the appendix for the statement made in appellants’ 
brief, page 3. 

With respect to the further contention that in their point 
2, appellants discuss quotations from parts of the testi¬ 
mony which it is claimed are not part of the record per se, 
appellants invite attention to the fact that the parts of 
the testimony referred to will be found in defendants’ ex¬ 
ceptions to report of Fred J. Eden. (App. 78-81) Since 
the portions of the testimony quoted therein are copied 
verbatim from the original transcript (Tr. 42-43) and it 
was necessary to designate the defendant’s exceptions as 
part of the record, appellants considered it would be un¬ 
necessary to quote the same part of the testimony from 
the record itself. To do so would make it necessary to 
print the same testimony twice, which would have been in 
violation of Rule 75D. Appellants believe that this testi¬ 
mony is all that is necessary from the record to support 
its point 2. 

With respect to the further statement made by appellee 
that the only support in the record for appellants’ points 
3 and 4 is the auditor’s report and final judgment, appellee 
is again in error since in both cases appellants refer spe¬ 
cifically to the formal contract entered into by the parties. 
(App. 98) Appellants submit that no other part of the 
record is necessary to support the arguments made in ap- 
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pedants’ brief and it is submitted that counsel for appel¬ 
lant has made a genuine attempt to comply with the spirit 
of Rule 75D. If it should develop that other matter not 
printed shall later prove material to the points at issue, the 
court can turn to the transcript in order that justice may 
be done and order such portions of the record to be printed 
as a supplement to the appendix. 

Appellants therefore submit that under the authority of 
the case of Blake v. Trainer , cited by appellee, the motion 
to dismiss for failure to comply with Rule 75(d) should be 
overruled. 

ARGUMENT. 

Point 1. 

Appellants state in “Summary of Argument", page 5 
and “Argument", page G, of their brief, that the reference 
to the auditor was made under Federal Rules of Civil Pro¬ 
cedure, Rule 53, on the court’s motion, to which no objec¬ 
tion was interposed by the parties, and that this was not 
a consent reference under Title 16, Chapter 17 of the Code. 
The only support given in the record for this statement is 
App. 12, which is the order of the court, referring the case 
to the then auditor, A. Leftwich Sinclair. There is noth¬ 
ing whatever in the order to show that the reference was 
made under Rule 53. The statement that this reference 
was not a consent reference is contrary to the cases of 
United States v. United Surety Company , 226 Fed. 985, 
and Smith v. Brown , 3 Fed. (2d) 926, wherein the court on 
its motion referred the case to a master for finding of fact 
and conclusions of law and no objection was interposed by 
the parties. In those cases, the court held that the failure 
to object by either party was equivalent to consent and 
that therefore such a reference was a consent reference. 
Appellee has cited no authority to the contrary. 

Appellee further argues that it is immaterial whether 
the officer who reported the evidence heard or saw the 
witnesses since (a) “the issues were uncontroverted and 
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undisputed” and (b) the appellants had defaulted by their 
failure to offer evidence and (c) the lower court, after 
hearing, arrived at an independent judgment after care¬ 
fully reviewing and considering the entire record. Plainly, 
the burden of proof in the lower court was upon appellee. 
Therefore, appellee was not entitled to a judgment unless 
the evidence submitted by it in the lower court entitled it 
to such judgment even if appellants did not produce any 
evidence because of the illness of their witness. There was 
no default. Appellee was clearly not entitled to judgment 
on the ground of default of appellants. 

In relying upon its statement that the lower court ar¬ 
rived at an independent judgment after viewing and con¬ 
sidering the entire record, including auditor Eden’s report, 
appellc has fallen into error in misconceiving appellants’ 
point 1. It is appellants’ contention that (a) the court 
below was without power, absent consent of the parties, to 
order auditor Eden to decide the issues in this case; (b) the 
court below was in error in directing auditor Eden, over 
appellants’ objection, to base his findings and report upon 
the evidence taken before A. Leftwich Sinclair. 

Appellants submit that the court below should be re¬ 
versed because of these errors. 

The order of reference directing the auditor to make 
findings of fact and conclusions of law without any reser¬ 
vation of right to review by the court was clearly equiva¬ 
lent to an order directing the auditor to decide the issues 
and, as stated by the court in the case of United States v. 
United Surety Company , supra, made the auditor A. Left¬ 
wich Sinclair a judge pro hac vice. 

Tn Smith v. Brown, 3 Fed. (2d) 92fi, cited by appellee, 
page 7 of its brief, the case was referred on motion of the 
court without objection by the parties to a special master to 
report to the court the testimony with his conclusions of 
law and fact. The court held the same as it did in the case 
of United States v. United Surety; that since the reference 
was made without objection by the parties it was a refer- 
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once by consent of the parties. Consequently, the court 
properly held that such a reference was a valid one and 
therefore the decision of the court based upon the auditor’s 
report under such a reference should not be disturbed. In 
the instant case, the reference in the first instance to A. 
Leftwich Sinclair (App. 12) having been made in the iden¬ 
tical manner, viz., on the court's motion without objection 
by the parties, was also a reference by consent of the par¬ 
ties and a proper reference within the power of the court, 
but the re-reference of this case to the then auditor Fred 
J. Eden (App. 28) to report his findings of fact and con¬ 
clusions of law based upon the present existing record of 
testimony taken before the late auditor A. Leftwitch Sin¬ 
clair, was a reference or order which the court had no 
power to make without the consent of the parties, since 
this order gave Fred J. Eden authority to decide the issues 
in the instant case without a reservation of right of review 
bv this court. 

In the leading case of Kimberly v. Arms. 129 U. S. 512, 
32 L. Ed. 764, the order of reference directed the master 
to decide all the issues between the parties and make his 
report to the court, stating his findings of fact and conclu¬ 
sions of law, together with all the evidence introduced be¬ 
fore him, “which evidence shall thereby become part of the 
report”. The Supreme Court held that a master in chan¬ 
cery is usually employed to take and report testimony and 
that the information which he may communicate by his 
findings in such a case is merely advisory to the court, 
which the court may accept and act upon or disregard in 
whole or in part. However, the Supreme Court further 
held in this case that it is not within the general province 
of a master to pass upon all the issues in an equity case 
nor is it competent for the court to refer the entire deci¬ 
sion of the case to him without the consent of the parties. 
The court stated: 

“But when the parties consent to the reference of a 

case to a master or other officer to hear and decide all 
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the issues therein, and report his ‘findings, both of fact 
and of law, and such reference is entered as a rule of 
the court, the master is clothed with very different 
powers from those which he exercises upon ordinary 
references, without such consent; and his determina¬ 
tions arc not subject to be set aside and disregarded 
at the mere discretion of the court. A reference, by 
consent of parties, of an entire case for the determina¬ 
tion of all its issues, though not strictly a submission 
of the controversy to arbitration—a proceeding which 
is governed by special rules—is a submission of the 
controversy to a tribunal of the parties’ own selection, 
to be governed in its conduct by the ordinav rules ap¬ 
plicable to the administration of justice in tribunals 
established by law. Its findings, like those of an in¬ 
dependent tribunal, are to be taken as presumptively 
correct, subject, indeed, to be reviewed under the 
reservation contained in the consent and order of the 
court, when there has been manifest error in the con¬ 
sideration given to the evidence, or in the application 
of the law, but not otherwise.” 

In the case of 1Jolt Manufacturing Co. v. C. L. Best Gas 
Traction Co., et al., 245 Fed. 354, a reference was made to 
a master for the purpose of hearing the evidence and re¬ 
porting his findings and conclusions in the whole case for 
the advice of the Court. The Court held that if the scope 
of the reference in the absence of consent is such as to 
contemplate sending the whole case to the master for the 
purpose that he shall decide it without any reservation for 
Court review, such a reference was beyond the power of 
the Court; that the powers of the master in that case are 
the same as those of an independent tribunal or judge 
and where the reference is made without the consent of 
the parties in the ordinary manner, in that case, the find¬ 
ings of the referee are merely advisory to the Court and 
are not binding. 

In the case of Goldsmith Silver Company v. Savage, 229 
Fed. 623, the order of reference to the special master is 
as follows: 
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“to take the testimony and report the findings of fact 
and conclusions of law to the court, with all convenient 
speed, subject to exceptions according to the usual 
course of chancery practice.” 

In the course of its opinion, at page 627, the Court re¬ 
ferred to Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 
32 L. Ed. 764, and held that the order of reference above 
quoted, viz., to take the testimony and report findings of 
fact and conclusions of law, etc., without any reservation 
for review by the Court, differed in no respect from the 
reference in the Kimberly v. Arms case, supra , namely, 
that, in effect, such a reference constituted the master a 
judge. To the same effect, the Court in the Goldsmith 
Silver Company case, supra, referred to the decision of the 
Supreme Court in the case of Davis v. Schwartz, 155 IT. S. 
631, 15 Sup. Ct. 237, 39 1 L. Ed. 289, stating on page 628, as 
follows: 

“ # * * the order of reference to the master, as in 
Kimberly v. Arms, was by consent of the parties to 
hear the case and report his findings and conclusions 
of law, but it did not contain a reservation of the right 
to review his findings, and it was here held that, under 
such an order, the findings of fact by the master were 
conclusive, if there was any evidence upon which they 
could be made.” 

It is submitted that the reference in the instant case un¬ 
der which Fred J. Eden acted, as well as the previous one 
under which A. Leftwich Sinclair acted, differed in no ma¬ 
terial respect from the reference in the case of Goldsmith 
Silver Company v. Savage and therefore the Court was 
without power and erred in making such a reference to 
Fred *T. Eden over the objection of appellants. 

Likewise, in the case of Hattiesburg Lumber Company 
v. Herrick, 212 Fed. 834, the Court points out, page 842: 

“However, the order expressly and by its terms re¬ 
quires him to report to the court, not only the testi- 
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mony taken by him, but bis findings of fact based 
thereon and his conclusions of law. Such powers could 
be conferred on the master only by consent of the par¬ 
ties, but they were so conferred. By consent of parties, 
it was competent for the court to abdicate partly its 
functions in favor of the master, as' the order made by 
it shows it did, in this case. Under such an order, the 
findings of fact of the master, unless unsupported by 
any legal evidence or contrary to all the evidence be¬ 
fore him, are conclusive and not open to contestation 
before the court. The master’s conclusions of law, 
based on his findings of fact, are, when excepted to, 
reviewable before the court which appointed him.” 

In support of its decision the Supeme Court again refers 
to the cases of Kimberly v. Arms and Davis v. Schwartz, 
supra; also to the case of Farrar v. Bemheim, 75 Fed. 136, 
139, 21 C. C. A. 264, 266, and the case of United States 
Trust Co. v. Mercantile Trust Co., et al., 88 Fed. 140, 31 
C. C. A. 427. The Court quoted from the opinion in the 
latter case reading, in part, as follows: 

“The effect of this stipulation was undoubtedly to con¬ 
stitute, to a certain extent, the special master as judge 
of the facts presented to him * * * So far, therefore, 
as the findings of fact by the special master, under the 
stipulations referred to, are based upon conflicting evi¬ 
dence, or upon the veracity of witnesses, or so far as 
there is evidence consistent with the finding they are 
conclusive and binding upon the court.” 

Thus it will be seen that the authorities are uniform in 
holding that a reference such as was made in the instant 
case in the first instance to A. Leftwich Sinclair and also 
in the second instance to Fred J. Eden is beyond the power 
of the Court to make without the consent of the parties. 
To order the auditor Fred J. Eden to report his findings 
of fact and conclusions of law, without reservation of 
power to review his findings, was equivalent to an order 
directing the said Eden to decide the issues in the instant 
case. 
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The ease of Smith v. Brown cited by the appellee, page 8 
of its brief, is in harmony with the above. In that case, 
the excerpt quoted from the opinion by the appellee spe¬ 
cifically states that the defendants: 

“ * * * acquiesced in the order of reference, or, in 
the absence of objection, the court had the right to 
assume that the reference was agreeable to the 
parties.’ ’ 

This being the case, as pointed out further in the excerpt 
quoted from the decision of Smith v. Brown, the Court had 
the power to make the reference to the special master to 
report the testimony with his conclusions of law and fact 
to the Court and the decision of the Court based upon the 
finding of the master manifestly was binding on the par¬ 
ties. However, in the instant case, although the first ref¬ 
erence to A. Leftwieh Sinclair was consented to, because 
not objected to by the parties, the second order directing 
Fred J. Eden to report his findings and conclusions of law 
zvas over the protest and objection of appellants and there¬ 
fore beyond the power of the Court to make. 

The Court below further erred in directing Fred J. Eden 
to base his findings of fact and conclusions of law upon the 
testimony taken by the late A. Leftwieh Sinclair. 

In the case of in re Wrap, 233 Fed. 418 quoted by appellee 
in its brief, page 11, the District Judge made an order 
directing the successor of the deceased referee to certifv 
the entire proceedings, together with the tstimonv taken 
and exhibits introduced, to the District Court where the 
case was tried de novo. This is exactly what the appel¬ 
lants contend the Court should have done in the instant 
case upon the death of A. Leftwieh Sinclair but, to the 
contrary, over appellants’ objections, the new auditor, Fred 
J. Eden was directed to decide the case upon evidence 
taken before A. Leftwieh Sinclair although he had neither 
heard nor seen the witnesses testify. Natuallv the decision 
of the Court in the in re Wray case upon the trial of the 
case de novo was binding upon the parties. 
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The case of Grady v. Chautauqua Builders Supply Co., 
33 Fed. (2d) 957, cited by appellee, page 12, was in conform¬ 
ity with the contention of appellants. In that case, by 
agreement of the parties, the case was referred to a referee 
in bankruptcy to decide the issues, but he died after taking 
the testimony and before rendering a decision. On motion, 
a hearing de novo on the testimony was had by the Court. 
This again was a decision by the Court on a hearing de 
novo. The death of the referee, as contended by appel¬ 
lants, ended the reference, making it necessary that the 
case be tried de novo. This case clearly supports appel¬ 
lant’s contention that the Court was in error in ordering a 
re-reference to Fred J. Eden to determine the issues over 
the objection of the appellants. 

Likewise, the case of Amundson v. Clos, 271 Ill. 209, 110 
N. E. 914, cited by appellee, supports appellants’ conten¬ 
tion. In this case, the Court referred the matter to an ex¬ 
aminer of titles who was directed to report in writing to 
the Court the substance of the proof and his conclusions 
thereon. The examiner took the evidence and certified to 
the same as constituting all taken before him by virtue of 
the order of the court. However, lie died before making a 
decision or a report. Thereupon the court ordered the 
evidence taken and so certified by the examiner to be filed 
in Court and the case was then heard by the Court “on the 
evidence taken before the master, with liberty to the par¬ 
ties to offer evidence if they saw fit to do so.” In other 
words, upon the death of the examiner, the Court properly 
ordered the case tried de novo, that is, with permission to 
use the evidence already taken and to submit any other 
evidence that either party might wish to offer. No such 
procedure was followed in the instant case. 

Coel v. Glos, 232 Ill. 142, 83 N. E. 529, cited by appellee, 
page 12 of its brief, is in agreement with appellants’ con¬ 
tention. In this case, the term of office of E. A. Dicker as 
master expired after taking of testimony was completed 
and before he made his report and on motion of the com- 
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plainant the ease was then referred to E. B. Esher to re¬ 
port his conclusions of fact and law. Esher then examined 
and considered the evidence “although none of it was taken 
before him” and from such consideration made a report 
of his conclusions as to the facts and law, both favorable 
to complainant. The court thereupon heard the case on 
the exceptions to Fisher’s report on which exceptions de¬ 
fendant questioned the order of the court directing Esher 
to consider the case on evidence not taken before him, and 
thereupon affirmed the report of Esher. The situation is 
identical in the instant case. The Court of Appeals held: 

“The court however erred in referring the case to E. 
B. Esher, the second master in chancery, for the pur¬ 
pose of having him # report his conclusions of fact and 
law upon the evidence not taken before him and in 
overruling the exceptions to such order of reference 
and to report under it * * * the parties are entitled 
to have the master who is to form his conclusions as to 
the facts hear the testimony of witnesses. When 
Dicker’s term of office expired all proceedings before 
him ended as such master and the court was without 
authority to again refer the case to another master to 
report his conclusions by reading the testimony taken 
before Dicker * * * As was said in the case of Fitch¬ 
burg Steam Engine (’o. v. Potter in order clearly to 
determine questions of fact ought to have the aid de¬ 
rived from seeing the witnesses and hearing them 
testify.” 

In this case the Court further stated that the Court be¬ 
low might in its discretion have heard the case in open 
court and permitted the parties to use the evidence already 
taken rather than put them to the expense of re-examining 
the witnesses. Based upon the facts stated, it will be noted 
that this case is identical on the points at issue with the 
instant case. In this case, as in the instant ease, the 
court below, over the protest of the appellant, referred the 
case to a second master who had not heard or seen the wit¬ 
nesses testify, to report his conclusions of. fact and law 
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on testimony taken before the previous master. Likewise, 
in the instant case, after considering the case on the second 
master’s report and exceptions thereto, over the protest 
of the appellant, the court rendered a verdict in favor of 
appellee. Notwithstanding the fact that the Court acted 
and rendered a verdict after a full hearing the Court of 
Appeals held in Cod v. Glos that the lower court was in 
error and reversed. It is true the Circuit Court of Appeals 
in this same case held that the Court below might, in its 
discretion, have heard the case in open court upon the evi¬ 
dence and permitted the parties to use such evidence with¬ 
out putting them to the unnecessary expense of re-exam¬ 
ining the witnesses. In other words, the Court might have 
heard the case de novo and permitted the use of the tes¬ 
timony already taken, together with whatever other evi¬ 
dence the parties might wish to submit. This, however, 
the court below did not do in the instant case. We submit, 
therefore, under the authority of this case, relied upon by 
the appellee, the decision of the lower court in this case 
should be reversed. 

In the case of Fitchburg Steam Engine Company v. 
Potter. 211 Ill. 138, 71 N. E. 933, also relied upon by the 
appellee, the Circuit Court of Appeals stated: 

“Furthermore, the newly selected master in order to 
correctly determine contested questions of fact from 
conflicting testimony ought to have had the aid to be 
derived from seeing the witnesses and hearing them 
testify. The benefit of seeing the witnesses and hear¬ 
ing them testify has been repeatedly declared by this 
court. The master to whom the case is referred ought 
not, except by agreement of the litigants, be directed 
to report findings of fact and conclusions of law from 
the proof as reported by the master to whom the case 
had been first referred # * * It is not within the power 
of the court in appointing a new referee to hear and 
determine the cause to compel the new referee to de¬ 
cide the issues upon the testimony taken or rulings 
made by the referee first appointed. 17 Encyl. of PI. 
and Pr. 1085. Unless the parties should consent that 


I 
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the master to whom the case is to be referred should 
make his findings and conclusions from the evidence 
as reported by the former master, the case should be 
referred to a new master for proofs and his report 
therein.” 

Notwithstanding the statements made by appellee as 
1 reasons advanced by the Circuit Court of Appeals in the 
i Fitchbiu // v. Potter case for reversing the lower court, the 
fact remains that one of the principal grounds on which 
the Circuit Court of Appeals did reverse is that stated in 
' the excerpt just quoted. This case fully supports the con¬ 
tention of appellants that the lower court is without power 
1 (a) to direct a master to determine the issues absent the 
consent of the parties and (b) to direct a second master 
who has not seen or heard the witnesses testifv to make 
findings of fact and conclusions of law and to determine 
the issues upon testimony taken before a former master. 

Appellants submit that the authorities are uniform on 
these points, including those cited by appellee in support 
1 of appellants’ contentions under point 1. 

Appellee in a vain effort to overcome appellants’ eon- 

1 tent ion under this point, states that it is only where the 

testimony is conflicting that it is necessary for the second 

master to bear and see the witnesses testify. There is no 

distinction whatsoever in this respect in the cases cited. 

1 It is immaterial whether or not the testimony is conflict- 

ing. The burden of proof was on appellee to prove his 

case in the court below and in order to determine whether 

1 or not tlie appellants made out his case, it was certainly 

necessarv for the master to decide whether the onlv wit- 
• • 

ness who was presented by the appellee told the truth. The 
testimony of this lone witness, Stolz, was not corroborated 
in any way by any other witness. The reading of the cen¬ 
tral part of his testimony quoted in appellants’ brief, 
pages 15-1$, clearly demonstrates that he faltered at the 
1 time of testifying; that he had difficulty in stating exactly 
what he claimed Mr. Woolin stated to him at the time he 
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signed the formal written contract. His statements made 
for the purpose of altering the specific terms of the formal 
written contract executed by him are unbelievable for the 
reasons stated in appellants’ brief, pages 15-24. 

Stolz claimed that Woolin told him as an inducement 
for signing the formal contract that it was necessary to 
have a written contract to satisfy the requirements of the 
District of Columbia. In the first place, there is no evi¬ 
dence that it was necessary to have a written contract to 
satisfy the requirements of the District of Columbia, but 
even if the statement is true, there certainly was no reason 
why such a written contract could not indicate the true 
agreement between the parties; there is no reason why it 
could not provide for a unit price contract, as claimed by 
appellee, if that were in fact the agreement between the 
parties. 

There is no testimony by Stolz that the true agreement 
would not be acceptable to the District. The failure of 
Stolz to present any explanation of why the true agreement 
could not be set forth in writing, while at the same time he 
testified that when he signed the agreement he required 
changes to be made therein, would cast a doubt in any 
reasonable person’s mind at the time of hearing such tes¬ 
timony. It would cause the master to carefully scrutinize 
the appearance and the action of the witness at the time 
of making such an unreasonable statement. It was doubly 
important therefore that the auditor who was to make the 
report in this case should see and hear and judge by his 
own observation the only witness the appellee used in this 
case. 

In this connection, appellants wish to point out that 
there is in the record in this case a voluminous affidavit 
executed by appellant’s witness, Woolin, who, because of 
illness, was unable to testify. Appellants did not desig¬ 
nate this long affidavit as part of the record because, 
strictly speaking, it was not evidence but the statements 
therein made are a complete answer to all the statements 
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made by Stolz. Therefore, since this case was decided ex 
parte on the testimony of one interested witness who tried 
to repudiate his own written contract, the veracity of such 
a witness should be most carefully scrutinized. Without 
an opportunity either to see or hear him testify, Auditor 
Eden was in no position to reach a fair decision of the 
issue in this case, namely, whether or not the formal 
written contract signed by Stolz was to be treated as a 
mere scrap of paper. 


Point 2. 

Appellee states that there is a familiar rule that the 

findings of a master, concurred in by the lower court, are 

presumptively correct and will not be disturbed unless it 

is clearlv demonstrated that there was obvious error of 
* 

law or that the conclusions were unsupported by substan¬ 
tial evidence. We have shown that there was obvious error 
in law on the part of the Court (a) in directing auditor 
Eden to decide the issues in this case without the consent 
of appellants; (b) in ordering Eden to decide the issues 
in this case based upon the evidence taken before the 
former auditor, A. Leftwich Sinclair. 

With respect to the appellants’ contention with regard 
to varying the terms of the written contract by parol tes¬ 
timony, appellee cites the case of Smith v. Brown, 3 Fed. 
(2d) 026 in support of its contention that parol evidence is 
permissible to show the circumstances under which the 
contract has been made or the precise subject matter to 
which the parties refer. In this case, although the court 
did hold that parol evidence is admissibie to show the cir¬ 
cumstances under which a contract was made and the 
subject matter to which it refers, it further stated that 
parol evidence was inadmissible 

“to prove that the parties intended something differ¬ 
ent from that which the written language expresses 
or which may be the legal inference and conclusion to 
be drawn from it yet it is always competent to give 
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in evidence existing- circumstances such as the actual 
condition and situation of the land * * # in order to 
give definite meaning to language used in the deed and 
to show the sense in which particular words were 
probably used by the parties especially in matters of 
description.” 

The parol evidence offered in the instant case was not 
of this nature but was an attempt to repudiate the entire 
contract by a claim that appellee was deceived by the state¬ 
ments of Woolin that a written contract was required only 
as a matter of form and because the District of Columbia 
required such a contract. Such a contention is absurd as 
grounds for setting aside a formal written contract signed 
by a businessman. Stolz did not have to accept Woolin’s 
statement that a contract was required by the District of 
Columbia. He could have ascertained that fact by a tele¬ 
phone call to the District officials. There is no question 
that Stolz was not deceived in the slightest. He knew ex¬ 
actly what he was signing. He wanted this job and when 
he found that he couldn’t get the job without signing this 
formal contract, he signed it, after he had obtained such 
changes in it as Woolin was willing to make. We submit 
that such testimony as given by Stolz in this case would 
not justify this court in setting aside this formal written 
contract entered into by two businessmen. We do not 
believe that if A. Lcftwich Sinclair, who heard this man 
testify, had written his report he would have written the 
report that was written by auditor Eden in this case, who 
neither heard nor saw this man testify. 

Point 3. 

With respect to this point the only reply of appellee is 
that the auditor found appellee presented his final account 
July 13, 1941, to which the appellant never made objection. 
The answer to this is that appellants refused to make pay¬ 
ment of this alleged statement of final account on the 
ground that it was incorrect and found appellee had not 
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complied with Article 18 of the contract. Therefore, there 
was no obligation on the part of appellants to make final 
payment *to appellee until the provisions of Article 18 had 
been complied with by appellee. 

Point 4. 

Article 16 of the formal contract of September 28, 1940, 
reads as follows: 

“The assignment, transfer or subletting by the party 
of tiie second part of this contract, in whole or in part, 
or any interest therein, or of any money due, owing, 
or to become due by reason of the terms hereof, with¬ 
out the written consent of the party of the first part, 
shall be void.” 

Appellee states in response to appellants’ contentions 
under this point that had appellants seen fit to designate 
the entire record to this court the transcript of evidence 
would show that assignment had been properly made and 
duly executed copies of the assignment filed in lower court 
in accordance with that stipulation. The only stipulation 
which was made with respect to this assignment will be 
found at Tr. 19, as follows: 

“Mr. Friedman. Yes. It may be stipulated with the 
consent of counsel and the court we will be glad to 
furnish the written evidence of the assignment and 
introduce it in evidence at a later time. 

“Mr. Gallagher. That is satisfactory.” 

This stipulation certainly does not bear out the conten¬ 
tion of appellee that counsel stipulated that assignment 
had been properly made. Appellants do not dispute the 
fact that an assignment was made to Stolz but dispute the 
fact that the assignment was made to Stolz with the “writ¬ 
ten consent of the party of the first part” as required by 
Article 16 of the contract above quoted. Since the contract 
specifically provides that the assignment, transfer or sub- 
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letting by the party of the second part “without the writ¬ 
ten consent of the party of the first part shall be void” it 
is beside the point that an assignment was made, unless it 
is shown that that assignment was made with the consent 
of the party of the first part. We rejjeat that there is no 
evidence whatsoever that the party of the first part, 
D. M. W., ever consented to this assignment and there is 
no such finding made by the auditor, even in his report, 
nor has the court, in confirming the auditor’s report, made 
any such findings. Furthermore, there is no testimony 
by Stolz that he did not agree to the provisions of Article 
1G of the formal contract. The only part of the formal 
contract which Stolz claims he did not agree to is Article 
18 (App. Ill) which provides for a lump sum price for 
the entire contract work. Stolz claimed that he did not 
agree to this provision of the formal contract but that the 
contract to which he agreed was a unit price contract 
Since the assignment to Stolz, under the provisions of 
Article 16, was specifically void for the reasons stated, it 
is clear that both the auditor and the court erred in rend¬ 
ering a judgment in favor of Stolz against appellants. 

Respectfully submitted, 

Bernard J . Gallagher, 

M. Walton Hendry, 

Attorneys for Appellant. 




